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THE ORISSA TENANCY ACT, 1913 


{ An Act.,! to amend and consolidate certain enactments relating 
‘to the law of landlord and tenant in the districts of Cuttack, Puri 
and Balasore in the Orissa Division ) 


CHAPTER 1 


PRELIMINARY 


1. Short title, commencement and iocal extent—(1) This Act 
may be called the Orissa Tenancy Act, 1913. 
(2) It shall come into force on such date? as the State Government 
with the previous sanction of the Central Government may, by notifica- 
tion in the official Gazette, appoint in this bebalf; and 


(3) It shall extend to the districts of Cuttack, Puri and Balasore 
in the State of Orissa, except any area or part of an area which is consti- 
tuted as a Municipality under the Bengal Municipal Act, 1884 (Bengal 
Act III of 1984), and which is specified in this bebalf by notification 
issued by the State Government. 


NOTES —Section 1—Applicability—Not applicable to a khasmabhbal home- 
stead Tenancy. AIR 1950 Orissa 198. 


Section 1—Applicability-——Whether a Lease is governed by Orissa 
Tenancy Act or Transfer of Property Act Facts to be taken into 
consideration. AIR 1951 Orissa 262, 


Sections 1 (3) and 4+—Applicability—Relationship between a lessor 
and lessee in respect of land situated within Cuttack Municipal area— 
whether governed by Orissa Tenancy Act or by Transfer of Property 
Act. AIR 1954 Orissa 132. 


1. For Statement of Objects and Reasons, sec Bihar and Orissa Gazette, 1913, 
Pt. V. pp. 93—106 : for Report of the Select Committee, see ibid, Extraordinary, pp. 
i. to iv; for Proceedings in Council, see ibid, Pt. VI, pp. 209—371. 

2. The Act came into force on the 12th September, 1913, see Notification 
No. 5970-R. dated 29th August 1913, published in the Bihar and Orissa Gazettee, 1913, 
Pt. J, p. 1039. 
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2 ORISSA TENANCY LAWS 


2. Repeal—The enactments specified in Schedule I ate hereby 
repealed in the area to which this Act extends. 


3. Definitions—In this Act, unless there is something repugnant 
in the subject or context. — 


(1) “agricultural year’”’ means the year commencing on the first day 
of Baisakh of the Oriya year: 

Provided that the first agricultural year shall be deemed to 
commence on the first day of Baisakh following the date of the commence- 
ment of this Act; 

(2) “bazyaftidar’ means a person holding lands the title to hold 
which upon special terms was declared invalid by the Cuttack 
Land Revenue Regulation, 1805 (XII of 1805), the Bengal Land 
Revenue Assessment (Resumed Lands) Regulation, i819 (II of 
1819) or the Bengal Revenue-free Lands Regulation, 1825 (XIV 
of 1825) and which have been assessed, in the course of a 
settlement of land-revenue, at a rent fixed for the term of that 
settlement; and includes also the successors-in-interest of such a 
person ; 

(3) “chandnadar” means a person bolding land which bas been 
recorded as chandna in the course of a settlement of land- 
revenue, and for which a rent has been fixed for the term of that 
settlement; and includes also the successors-in-interest of such 
a person ; 

(4) “‘Collector’”’, in any provision of this Act means the Collector of 
a district, and includes also— 


[4] any Revenue Officer or Deputy Collector who is specially 
empowered by the State Government to discharge any of the 


functions of a Collector under that provision, and 

ib] any Deputy Collector to whom the Collector may, by 
general or special order approved by the Commissioner, 
transfer any of his functions under that provision, other 
than functions covered by Section 204 ; 

(5) “‘Commissioner’”’ means a person appointed by the State Govern- 
ment to exercise the powers and functions of the Commissioner 
under this Act; 


(6) “Deputy Collector” includes an Assistant Collector and a Sub- 
Deputy Collector ; 
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{7) “estate” means land included under one entry in any of the 
‘general registers of revenue-paying lands and revenue free lands 
prepared and maintaincd under the law for the time being in 
force by the Collector of a district ; and includes Government 
khasmahals and revenue-free lands not entered in any register ; 
and includes also the sub-proprietary interests referred to in 
Clause (20) ; 

(8) “holding’’ means a parcel or parcels of land held by a raiyat and 
forming the subject of a separate tenancy; 


(9) “Ilandlord’”’ means a person immediately under whom a tenant 
holds, and includes the Government; 

(10) “pay”, “payable”, and “payment” used with reference to rent 
include ‘‘deliver”’, ‘‘deliverable” and ‘‘delivery’”; 

(11) “‘permanent settlement?’ means the permanent settlement of 
portions of Orissa, made in the year 1793 and in subsequent 
years; 

(12) ““permanent tenure’”’ means a-tenure which is heritable and 
which is not held for a limited-time; 

(13) “‘prescribed”’ means prescribed by the State Government by 
notification in the official Gazette; 


{14) “proprietor” means a person owing whether in trust or for his 
own benefit, an estate or a part of an estate; and includes also 
the sub-proprietary interest referred to in Clause (21); 

(15) ‘“‘registered’’ means registered under any Act for the time being 
in force for the registration of documents; 


(16) ‘“‘rent’”’ means whateveris lawfully payable or deliverable in 
money or kind by a tenant to his landlord on account of the use 
or occupation of the land held by the tenant; and 


for the purposes of Secs. 62 to 77 and 82 to 85, Chapter XIII, 
Chapter XVI and Schedule III, ‘‘rent’’, includes also money 
recoverable under any enactment for the time being in force 
2g if it was rent; 


(17) ““Revenue Court’”’, means any Court (other than a Civil Court) 
having jurisdiction under this Act to entertain suits or other 
proceedings; 


(18) “Revenue Officer” in any provision of this Act, means eny 
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officer whom the State Government may appoint to discharge 
any of the functions of a Revenue Officer under that provision; 

(19) “signed” includes ‘‘marked?’’ when the person making the mark 
is unable to write his name; it also includes ‘‘stamped’”’ with the 

name of the person referred to; 

(20) ‘“‘sub-proprietary interest’” means the interest of a sub- 
proprietor; 

(21) ‘“sub-proprietor’”’ means a person who, in the course of a settle- 
ment of land-revenue, has executed an engagement for the 
pay ment of his land-revenue through a proprietor or another sub- 
proprietor; and includes also— 

[i] persons holding lands the title to hold which for a payment 
fixed in perpetutity was declared valid by the Cuttack Land 
Revenue Regulation, 1805 (XII of 1805), and 

[ii] the successors-in-interest of any person as aforesaid; 


(22) ‘“‘succession’’ includes both intestate and testamentary 
succession; 

(23) ““tenant’’ means a person who holds land under another 
person, and is, or but for a special contract would be, liable to 
pay rent for that land to that person; 

(24) ‘‘tenurc’”’ means the interest of a tenure-holder or an under- 
tenure-holder; and 

(25) “village ‘means the atea defined, surveyed and recorded as a 
distinct and separate village in— 

[4] the general land-revenue survey which has been made of the 
Province of Benga!, or 
[b] any survey made by the Government which may be adcpted 
by notification in the official Gazette as defining villages 
for the purposes of this clause in any specified area; 
and, where a survey has not been made by, or under the authority of, 
the Government, ‘‘village’, means Such area as the Collector may, with 
the sanction of the Board of Revenue, by general or special order, declare 
fo constitute a village. 
NOTES —Section 3, (2)—Bazyaftidar Definition of-Facts necessary to be 
proved to attract the definition LL.R. 1962 Cuttack 27. 


. Section 3 (3)—Chandnadari Tenancy:—Ch 
Orissa 153. a aracter of AIR 1951 
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Section 3 (3)—Defirition “‘Chandnadar”—Restrictive in nature 
AIR 1954 Orissa 132. 


Section 3 (16) —Cess realisable under Section 47 of Bengal Cess Act, 
1840 is not rent—Decree of arrear of cess against estate-holder-Execurion 


Sale—Estate itself does net pass to the auction-purchaser, 
AIR 1951 Orissa 60. 


Section 3 (23) — Word “holds” —Mearing of AIR 1951 Orissa 153. 


Section 3 (23) —Actual fixation of rent not necessary for creating. 
tenancy. ILR 1961 Cuttack 595 


ଡି 
CHAPTER Ii 


CLASSES OF TENANTS 


4. Classes of tenants—There shall be for the purpose of this 
Act, the following classes of tenants, namely : 
(1) tenuer-holders, including under-tenure-holders, 
(2) raiyats, 
(3) under-raiyats, that is to say, tenants holding, whether immedia- 
tely, or mediately, under-raiyats, and 
(4) Chandnadars : 
and the following classes of raiyats, namely : 


[a] ‘raiyats holding at fixed rates, which expression means 
raiyats holding either at a rent fixed in perpetuity or ata 
rate of rent fixed in perpetuity. 

[5b] . occupancy-raiyats, that is to say, raiyats having a right of 
occupancy in the land held by them, and 

[cl non-occupancy-raiyats, that is to say, raiyats not having 
such a right of occupancy. 

Section 4—Occupancy right cannot bz acquired by adverse 
possession. 33 (1991) ©. D. 154 (Civil) 

Section 2—56 and 57-Distinction between raiyat and AIR 1991 
Orissa 191. 


5. Meaning of “‘tenure-holder”’ and “ralyats"”—(1) ‘“Tenure- 
holder” means primarily a person who has acquired from 8 proprietor, or 
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from another tenure-holder, a right to hold land for the purpose of 
collecting rents or bringing it under cultivation by establishing tenancy 
on it, and includes also the successors-in-interest of persons who bave 
acquired such a right. 


(2) ““Raiyat’’ means primarily a person who has acquired a right 
to hold land for the purpose of cultivating it by himself, or by members 
of his family, or by hired servants, or with the aid of partners, and 
includes also the successors-in-interest of persons who have acquired such 
a right, 

Explanation— Where a tenant of land has the right to bring it 
under cultivation, he shall be deemed to have acquired a right to hold it 
for the purp2se of cultivation, notwithstanding that he uses it for the 
purpose of gathering the produce of it or of grazing cattle on it. 

(3) A person shall not be deemed to be 2a raiyat, unless he 
holds land either immediately under a proprietor or immediately under a 
tenure-holder. 

(4) In determining whether a tenant is a tenure-holder or a 
zaiyat, the Court shall have regard to— 

[4] local custom,, and 
[bl] the purpose for which the right of tenancy was originally 
acquired. 
Explanation—In ascertaining the purrose for which the right of 
tenancy was originally acquired, the Court may have regard. to the sub- 
sequent conduct of the parties. 


(5) Where the area held by 2 tenant exceeds thirty-three acres, 
the tenant shall be presumed to be a tenure-holder until the contrary is 
‘shown. 

NWOTES—Section 5 (J—Acquisition of raiyatistatus in land situated in 
Cuttack—Facts to be proved. ILR 1962 cuttack 27. 


Section 5 (2) and 23 (1)—Expression “‘to hold’’-Meanin of It 
necessarily connotes to hold validly and Legally, 1970 (1) C.W.R. 
{Notes) 17. 


6. Status of bazyafftidars and sub-proprletors—Notwithstand- 
Ang anything hereinbefore contained— 


[i] every bazyaftidar who is recorded in any record-of-rights 
finally published under Chapter XI or under any other law 
. for the time being in force, as a bazyaftidar tenure-holder, 
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and his successor-in-interest, shall be deemed to be a 
tenure-holder for all the purposes of this Act ; 


[ii] every bazyaftidar wlio is recorded inany such record-of - 
rights as a bazyaftidar raiyat, and his successor-in-interest, 
shall be deemed to be a raiyat for the purposes of this Act; 
and 

[iii] every sub-proprietor shall*bz deemed tobe a tenure-holder 
for the purposes of Secs. 14 to 20, 99, 100 and Chapter XVI, 
and to be a permanent tenure-holder for the purposes of 
Sec. 74. 


NOTES—Section 6—Scope of Status of Bazyaftidar Recard of rights 
prepared under Bengal Regulation, 1822 (Regulation VII of 
1822) does not came within meaning of ‘‘record-of-rights 
finally published under the law for the time being in force” 
within the meaning of this Section. ILR 1962 cuttack 27. 


Sec. 6 (2) —Lease— Where the lease is silent as to whether the 


cattle would be used for agricultural purposes or not, other, evidence’is 
admissible to prove the purpose. 29 (1963) CLT (Notes 12) 7. 


@e 


CHAPTER II 
TENURE-HOLDERS 


Enhanfceament of rent 


7 Tenure Ina permanently settled area held since perma- 
nent settlement liable to enhancement only in certain cases— 
Where a tenure in a permanently settled area has been held from the 
time of the permanent settlement, its rent shall not be liable to enhance- 
ment, except on proof— | 

[4] that the landlord under whom it is held is entitled to 
enhance the rent thereof either by local custom or by the 
conditions under which the tenure is hold, or 

[5] that the tenure-holder, by receiving reductions of his rent, 
otherwise than on account of a diminution of the area of the 


tenure, has subjected himself to the payment of the increase 
demanded, and that the lands are capable of affording it. 
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8. Limits of enhancement of rent of ‘fenures—(l) Where 
the rent of a tenure-holder is liable to enhancement, it may, subject to 
any contract between the parties, be enhanced up to the limit of the 
customary rate payeble by persons holding similar tenures in the 
vicinity 

(2) Where no such customary rate exists, it may, subject as 
aforesaid, be cnhanced up to such limit as the Court thinks ‘air and 
equitable. 


(8) In determining what is fair and equitable, the Court shall not 
leave to the tcnure-holder es profit less than ten per centum of the 
balance which remains after deducting from the gross rents payable to 
him the expenses of collecting them, and shall have regard to— 


[a] the circumstances under which the tenure was created, for 
instance, whether the land comprised in the tenure, ora 
great portion of it, was first brought under cultivation by 
the agency or at the expense of the temure-holder or his 
predecessors-in interest, whether any fine or premium was 
paid on the creation of the tenure, and whether the tenure 
was originally created at a specially low rent forthe purpose 
of reclamation ; and 


[b] the improvements (if any) made by the tenure-holder or his 
predecessors-in-interest. 


(4) If the tenure-holder himself occupies any portion of the 
Jand included in the area of his tenure, or has made a grant of any 
portion of the land either rent-free or at a beneficial rent, a fair and 
equitable rent shall be calculated for that portion and ircluded in the 
gross rents aforesaid. 


9. Power to order gradual enhancement—The @ourt may if 
4t thinks that an immediate increase of rent would proéuce hardship, 
direct that the enhancement shall be gradual ; that is to say, that the 
tent shall increase yearly by degrees, for any number of years not 
exceeding five, until the limit of the enhancement allowed has been 
reached. 


40. Rent once enhanced may net be altered for fifteen 
years— When the rent of a tenure-holder has been enhanced by the 
Court or by contract, it shall not be again enhanced by ‘the Court during 
the fifteen years next following the dategon which it has been so 
enhanced. 
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11 Permanent tenure-holder not liable to ejectment—A 
holder of a permanent tenure shall not be ejected by his landlord, except 
on the ground that he bas broken a condition on breach of which he is, 
‘under the terms of a contract between him and his landlord, liable to 
be ejected ; 


Provided that, where the contract is meade after the commence- 
ment of this Act, the condition is consistent with the provisions of this 
Act. 

12. Transfer and transmission of permanent tenure—Every 
permanent tenure shall, subject to the provisions of this Act, be capable 
of being transferred and bequeathed in the same manner and the same 
extent as other immovable property. 


‘NOTES—Section 12—Transfer, if includes partition of common property, 
ILR 1954 Cuttack 204. 


13. Saving as to resumable and non-transferable tenures— 
Nothing in Section 11 or in Section 12 shall affect the right of the land- 
Jord to resume a resumable tenure, or shall validate the transfer of a 
tenure or portion thereof which, by the terms upon which it is held or by 
local custom, is not transferable. 


14. Transfer of tenure by succession—(1) In the case of every 
transfer of a tenure or portion of a tenure by succession, the landlord 
‘shall recognise the transfer ; provided that the transferee shall pay him a 
fee amounting to rupees two, except in the case of a bazyaftidar when the 
‘fee shall be rupee one. 


(2) If, in any such case, the landlord refuses to accept the 
requisite fee, the transferee or his heir may deposit such fee with the 
Collector, and, at the same time, apply for registration of the transfer. 
The Collector, after giving notice to the landlord to appear and be heard, 
shall decide whether the applicant is the successor or not; and, if satisfied 
that such applicant is the successor, he.shall cause the fee to be delivered 
to the landlord in the prescribed manner, and shall, by an order in 
writing, declare that the transfer has been duly registered. 


(3) If an application for the registration of the transfer of a 
‘tenure or portion thereof under Sub-sec. (1) is not made within a period 
of six months from the date of the transfer, and if the registration fee 
authorised by the-said sub-section is not deposited along with the appli- 
cation, the transferee or his hair shall not be entitled to recover at any:- 
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time after the expiry of the said period, by suit or other proceeding, any 
rent which may have become due to him, as the owner of such tenure or 
portion, between the date of the transfer and the date of the application 
for registration. 


15. Right of certain tenure holders to transfer without. 
consent of landiord—(l) The following classes or tenure-holders are 
entitled to transfer their tenures or portions thereof by sale, gift or 
exchange without the consent of their landlords— 


[a] sub-proprietor other than sarbarakars, 


[b] persons holding land which has been recorced at a settlement 
of land revenue as shikmi kharida or kharida jamabandi, and 


[c] Bazyaftidars : 


Provided that a fee of rupees five shall be paid to the landlord in 
respect of the registration of such tenure or portion, except in the case of 
a bazyaftidar, when the fee shall be rupees two. 


(2) If, in any such case, the landlord refuses to accept the 
requisite fee, the transferee or his successor-in interest may deposit 
such fee with the Collector, and at the same time, apply for registration 
of the transfer. The Collector shall thereupon cause the fee to be deli- 
vered to the landlord in the prescribed manner, and shall, by an order in 
writing, declare that the transfer has been duly registered. 


(3) If an application for the registration of the transfer of any 
tenure or portion thereof under Sub-sec. (1) is not made within a period 
of six months from the date of the transfer, and if the registration fee 
authorised by the said sub-section is not deposited along with he appli- 
cation the transferee or his successor-in-interest shall not be entitled’to 
recover, at any time after the evpiry of the said period, by suit or other 
proceeding, any rent which may have become due to him as the owner of 
such tenure or portion, between the date of the transfer and the date of 
the application#for registration.. 


16. Transfer In other cases—(1) In cases other than those 
covered by Sec. 15, when any tenure or portion of a tenure is transferred 
by sale, gift or exchange, the transferee or his successor-in-interest shall 
apply to the landlord to whom the rent of the tenure or portion thereof 
is payable for registration of the transfer, and the landlord shall in the 
absence of good and sufficient reuson to the contrary, allow the registra- 
tion of the transfer. The fee payable on, such transfer shall be— 
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[a] in the case of a sale, rupees twenty-five per centum of the 
consideration money or the fee specified in Clause (b) which- 
ever is greater, and 


[6] in the case of gift or exchance, a fee six times the annual 
rental of the tenure or portion thereof, as the case may be, 
or if rent be not payable in respect of the tenure or portion, 
then a fee of rupees ten. 


(2) If, in any such case, the landlord accepts the fee authorised 


by Sub-sec. (1), his consent to the transfer shall be deemed to have been 
given. 


(3) If,in any such case, the landlurd refuses to accept the 
requisite fee, the transferee or his successor-in-interest may deposit such 
fee with the Collector, and at the same time, apply for registration of the 
transfer. The Collector, after giving notice to the landlord to appear 
and be heard, shall decide whether the tenure is transferable by custom 
without the consent of the landlord and whether the landlord has any 
good and sufficient reason to refuse his consent to the transfer; and, if the 
‘Collector finds that the tenure is so transferable, and that the landlord 
has no good and sufficient reason to refuse his consent to the transfer, 
he shall cause the said fee to be delivered to the landlord ‘inthe prescribed 
manner, and shall, by an order in writing, declare that the transfer has 
been duly registered. 

(4) If an application for the registration of the transfer of any 
‘tenure or portion thereof under Sub-sec. (1) is not made within a period 
of six months from the date of the transfer, and if the registration fee 
authorised by the said sub-section is not deposited along with the 
application, the transferee or his successor-in-interest shall not be entitled 
to recover, at any time after the expiry of the said period, by suit or 
other proceeding, any rent which may have become due to him as the 
owner of such tenure or portion, between the date of the transfer and 
the date of the application for registration. 


17. Right of suit In Civil Court regarding transferability—No 
decision of the Collector under Sec. 14, 15 or 16 shall attect the right of 
the landlord or of the transferee to establish the transferability or other- 
wise of the tenancy by suit in the Civil Court. 


18. Effect of transfer of portion of a tenure—The transfer of a 
‘portion of a tenure and the registration of the same under Sec. 14, 15 or 
.16 shall not be deemed to constitute a division of tenure unless such 
‘portion is defined by metes and bounds. 
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The transferee of such a portion of tenure which is not defined. 
by metes and bounds and the holder of the remainder of such a tenure 
shall be jointly and severally liable to the landlord for the rent of the 
entire tenure, unless the landlord has consented in the manner specified. 
in Sec. 99 to a division of tenure or to a distribution of rent thereof. 

19. Fee on application under Sec. 14; 15 or 16—An application 
to the Collector under Sec. 14, 15 or 16 shall be accompanied by such fee, 
in addition to the fee payable to the landlord, as the State Government 
may, by rules“ direct. 

20 Return of landlord’s fee—If an application under Sec. 14 or 


16 be disallowed, the Collector shall return the landlord’s fee to the 
applicant. 


9 
CHAPTER IV 


RAIYATS HOLDING AT FIXED RATES 


21. Incidents of holding at fixed rates—(1) A raiyat holding 
at a rent, or rate of rent, .fixed in perpetuity— 


fal shall be subject to the same provisions with respect to the 
transfer of, and sucession to, his holding as the holder of a 
permanent tenure, and 

[61] shall not be ejected by his landlord, except on the ground 
that he has broken a condition consistent with this Act, 
and on breach of which he is, under the terms of a contract 
between him and his landlord, liable to be ejected. 

(2) Nothing in this section shall affect the right of the landlord 
to resume a resumable holding, or validate the transfer of a holding or 
portion thereof which, by the terms upon which it is held or by local 
custom, is not transferable. 


© 
CHAPTER V 


OCCUPANCY-RAIYATS 
GENERAL 


22. Continuance of existing occupancy rights—(1) Every 
raiyat who immediately before the commencement of this Act has, by the 
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operation of any enactment, by custem or otherwise, a right of occupancy 
in any land, shall, when this Act comes into force, have a right of 
occupancy in that land 

(2) The exclusion from the operation of this Act, by a notifica- 
tion under Sub-sec. (3) of Sec. 1, of any area or part of an area which is a. 
Muncipality constituted under the Bengal Municipal Act, 1884 ( Bengal 
Act III of 1884), shall not affect any right,’ obligation or liability previ- 
ously acquired, incurred or accrued in reference to such area or part. 


23. Definition of ‘‘settled raiyat’’—(1) Every person who, for a 
period of twelve years whether wholly or partly before or after the 
commencement of this Act, has continuously held as a raiyat land situate: 
in any village, whether under a lease or otherwise, shall be deemed to 
have become, on the expiration of that period, a settled raiyat of that 
village. 

(2) A person shall be deemed, for the purposes of this sections 
to have continuously held land in a village, notwith-standing that the 
particular land held by him has been different at different times. 

(3) A person shall be deemed, for the purposes of this section, 
to have held as a raiyat any land held as a raiyat by person whose heir 
he is. 

(4) Land held by two or more co-sharers as a raiyati holding shall 
be deemed, for the purposes of this section, to have been held as a raiyat 
by each such co-sharer. 

(5) A person shall continue to be a settled raiyat of a village 
as long as he holds any land as a raiyat in that village and for one year 
thereafter. 

(6) If a raiyat recovers possession of land under Sec. 99, he: sball be 
deemed to have continued to be a settled raiyat, notwithstanding his 
having been out of possession more thansa year. 

(7) If, any suit or other proceeding under this Act, or under 
any other law, it is proved or admitted that a person holds any land as 
a ‘raiyat, it shall, as between him and the landlord under whom he holds 
the land, be presumed, for the purpose of this section until the contrary ° 
is proved or admitted, that he bad for twelve years continuously held 
land or some part of it as -raiyat. 


24. Settled raiyats to have occupancy right—(1) Every ® 
person who is a settled raiyat of a village within the meaning of Sec, 24 
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‘shall have a right of occupancy in all land for the time being held by him 
as a raiyat in that village. 


(2) Every person who, being a settled raiyat of a-village within 
the meaning of Sec 23, held land as a raiyat in that village at any time 
between the tenth day of September, i891 and the commencement of 
this Act, shall be deemed to have acquired a right of occupany in that 
Jand under the law then in force; but nothing in the sub-section shall 
affect any decrec or order passed by a Court before the commencement 
of this Act. 

Section 24—Rival tenants—Plaintiff, a settled raiyat, failed to 
establish settlement—Can claim occupancy right, for having held the land 
as tenant—32 (1966) CLT 303 

Section 24(1) read with Section 5 (2)—Lease for one year only—Pro- 
perty never raiyati—Cannot raise acquisition :of occupancy right—46 
{1978) CLT 220. 


25. Acquisition of occupancy rights In an area not included 
in a village—(1) Every raiyat who, for a period of twelve years, whether 
wholiy or partly before or after the commencement of fhis Act, has 
<ontinuously held cs a raiyat land situate in an area which is not included 
in a village as detinad in Clause (25) of Sec. 3 shall be deemed to have 
Decome an occupancy -raiyat in respect of that land. 


(2) The holding of the father or other person from whom a raiyat 
inherits shall be deemed to be the holding of the raiyat within the 
meaning of this section 


(3) Nothing contained in Sub-sec. (1) or Sub-sec. (2) shall be held 
to affect the terms of any written contract for the cultivation of land in 
the aforesaid area, entered into between a landholder and a raiyat, when 
it contains any express stipulation contrary thereto. 

NOTES—Section 25—Acquisition of occupancy rights claim cannot be 
adjudicated in the absence of pleading. 
33 (1991) O. J. D. 154 (Civil) 


26. Effect of acquisition of occupancy right by landlord— 
{1) When the immediate landlord of an occupancy-holding is a proprietor 
or permanent tenure-holder, and the entire interests of the loldlord and 
the raiyat in the holding become united in the same person by transfer, 
succession or otherwise, such person shell have no right to hold the land 
as a tenant but shall hold it as a proprietor or: permanent tenureholder (as 
the case may be), but nothing in this sub-section shall prejudicially 
affect the rights of any third person. 
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(2) If the occupancy-right in land is transferred to a person jointly 
interested in the land as proprietor or permanent tenure-holder, such 
person shall have no right to hold the land as a raiyat but shall hold it as 
a proprietor or permanent tenure-holder, as the case may be, and shall 
pay to his co-sharers a fair and equitable sum for the use and occupation 
of the same. 

(3) In determining from time to time what is a fair and equitable 
sum under Sub-Sec. (2) regard shall be had to the rent payable by the 
Occupancy-raiyat at the time of the transfer and to the principles of this 
Act regulating the enhancement or reduction of the rents of occupancy~ 
raiyats. 

(4) A person interested in any estatc, tenure, village or land, 
whether solely or jointly with others, as a temporary tenure-holder, 
ijaradar or farmer of rents or as a mortgagee in possession, Shall not, 
during the period of his lease or mortgage, acquite by purchase or 
otherwise a right of occupancy in any land comprised in bis lease or 
mortgage. 


Explanation—A person having a right of occupany in land does 
not lose it by subsequently becoming jointly interested inthe land as a 
proprietor ‘or permanent tenure-holder, or by subsequent!y holding the 


land as a temporary tenure-holder, ijraradar or farmer of rents or 
mortgagee. 


Section 26(2)—Purchaser-proprietor in revenue sale—Not entitled 
fo any additional rights—30 (1964) CLT 481. 


Section 26(2) and Bengal Tenancy Act,1885—Sec.22:(2) compared— 
Effect on the occupancy holding by purchase of it by a cosharer-propie- 
tor—Holding does not pass—Only the occupancy right and two interests 
that of the proprietor and that of the holder of ‘‘once upon a time” are 
lost—36 (1970) CLT 436. 


Incidents of occupancy-right 


27. Rights of ralyat in respect of use of land—When a raiyat 
has a right of occupancy in respect of any land, he may use the Jand in 
any manner which does not materially impair the value of the land or 
render it unfit for the purposes of the tenancy. 


27-A. Specific rights of an occupancy ralyaf—Notwith- 
standing anything contained in Sec. 27 when a raiyat has a right of 
‘Occupancy in respect of amy land he shall be entitied— 
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[i] to plant ; 
[ii] to enjoy the flowers, fruits and other products of ; 
[iii ! to fell ; and 
[iv] to utilize or dispose of the timber of ; 
any tree on such land, and any such act shall not render him liable to 
ejectment under Sec. 29 of this Act : 


Provided that where there is a specific entry in favour of the 
landlord in the last record-of-rights published before the ‘commencement 
of the Orissa Tenancy (Amendment) Act, 1958, regarding any tree now 
standing on any cccupancy holding the right of the landlord in such tree 
shall be in accordance with such entry or with any decision of ae Civil 
Court affecting such entry notwithstanding anything to the contrary 
contained in this section ; 


Provided further tbat it shall be open to a raiyat on payment to 
the landlord of such compensation as may be fixed by the Collector, on 
an application made to him in that behalf to acquire the rights reserved 
to a landlord as aforesaid. 


28 Obligation of ralyat to pay rent—An occupancy raiyat shall 
pay rent for his holding at fair and equitable‘? rates. 


29 Protection from eviction except on specified grounds— 
An occupancy raiyat shall not be ejected by his landlord from his 
holding except in execution of a decree for ejectment passed on the 
grounds — 
[a] that he has used the land comprised in holding in a manner 
which renders it unfit for the purposes of the tenancy ; or 
[b] that be has broken a condition consistent with the provi- 
sions of this Act, and on breach of which he is under the 
terms of a contract between himself fand “his landlord liable 
to be ejected. 


30. Devolution of occupancy right on—If a riyat dies intestate 
An respect of a right of Occupancy, it shall, subject to any custom to the 
contrary, descend in the same manner as other; immovable property : 


Provided that in any case in which, under the law of inheritance 
to which the rajyat is subject, his other property goes to the Government 
‘his right of occupancy shall-be extinguished. ~~ i 


30-A. Transfer of‘ occupancy ‘holding—(1) ‘The occupancy 
holding of a raiyat, or a portion or share thereof shall be transferable by 
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sale, exchange, gift ocr bequest without the landlord’s corsent and with- 
out pay ment of an fee to bim. Such transfer shall carry with it the occu- 
pancy right in the holding appurtenant thereto. 


(2) An occupancy raiyat may sublet or mortgage his holding or 
a portion or share thereof without his landlord’s consent. 


31. Manner of transfer and notice to landlord—(1) Every 
transfer of an occupancy holding or a portion or share thereof whether by 
sale, exchange or gift shall be made by registered instrument except in 
the case of a sale in execution of a decree or of a certificate signed under 
the Bihar and Orissa Public Demands Recovery Act, 1914 (B. & O. Act 1V 
of 1914) : 


Provided that the State Government may exclude, from the oper- 
ation of this sub-section, any class of transfer of occupancy holdings in 
any Government estate of which rent is payable direct to Governzent, 
and may make rules for carrying out the purposes of this section in such 
estates and prescribe fines or penalties for the infringement of such 
rules : 


Provided further that nothing in this section shall be deemed to 
affect the provisions of the Muhammadan law relating to gift, and in 
such cases of transfer the rules made under the first proviso shall have 
effect. 


(2) A registering officer shall not accept for registration any 
such instrument unless the rent of each holding or a person or share 
thereof is stated separately in the instrument and unless it is accompanied 
by a notice signed by the transferor and the transferee giving particulars 
of the transfer in the prescribed form and the fee prescribed for the 
service of such notice on the landlord. 


(3) When any such instrument is admitted to registration, the 
registering officer shall transmit the notice to the Collector who shall 
cause it to be served on the landlord named in the notice in the prescrib- 
ed manner :; 


Provided that when a sole landlierd purchases a holding ora 
portion or share thereof, notice need to be served. 


(4) In the case of a transfer of an occupancy holding or a portion 
or share thereof by bequest, the Court shall, before granting probate or 
letters of administration, require the applicant to file a notice giving 
particulars of the transfer in the prescribed form accompanied with the 
prescribed fee for the service of the notice on the landlord. When pro- 
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bate or Ictters of administration have been granted, the Court shall transe 
fer the no“ice to the Collector who shall causa ijt to be served on the 


landlord named in the notice in the prescribed manner. 


(5) When the holding of an occupancy raiyat or ez portion of 
share thercof is sold in execution of a decree or of a certificate signed 
under the Bibar and Orissa Public Demands Recovery Act, 191d (B&O 
Act IV of 1914) other than a decree or certificate for arrears of rent due 
in respect of the holding or dues recoverable as such, and neither the 
purchaser nor “the decree holder is the sole landlord, the Court or the 
Revenue Officer, as the case may be, shall, before confirming the sale, 
require the purchaser to file a notice giving particulars of the transfer in 
the prescribed form and to deposit a fee of the prescribed amount for the 
service of it. When the sale had been confirmed, the Court of Revenue 
Officer shall transmit the notice to the Collector who shall cause it to be 
served on the landlord in the prescribed manner. 


(6) When a mortgage of a holding of an occupancy raiyat or of a 
portion or share’ thereof is foreclosed and the decree-holder is not him- 
self the sole landlord, the Courc shall before making a decree or order 
absolute for the foreclosure, require the mortgagee to file a notice giving 
particulars of the transfer in the prescribed form and to deposit fee of the 
prescribed 2amount for the scrvices of iz When the decree or order for 
forcclosure has heen made absolute, the Court shall transmit the notice 


to the Collector who shall cause it to be served on the landlord in the 
prescribed manner. 


(6-A) Notwithstanding anything contained in the preceding pro- 
visions of this section, in any case of transfer of an occupancy holding or 
a portion or share thereof in a Government estate, of which rent is pay- 
able direct to Government, the notices referred to in Sub-sections (1) to 
(6) shall not be required to be accompanied by any fee forthe service of 
such notices on the landlord and need not be served by the Collector on 
the State Government as landlord. 


(7) Nothing in this section shall bar any suit in a Civil Court for 

establishing setting aside a transfer. 
NOTES—Section 37—As amended by Orissa Act 8 of 1938—Partition of 
occupancy holding between the tenants—If binding on the 


landlord. | | AIR 1949 Orissa 29, 
Section 31—Service of notice—Object of—Service of notice on the 


landlord is not a condition precedent for passing of title. 


AIR 1951 Orissa 186 
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Section 31 (2’—Rent decree obtained by landlord without implead- 
ing transfcree—Plea of no notice by landlord—Not available to the 
landlord when Zhere is a registered ins{rument— 


23 (1963) CLT (Notes 117) 83. 


NOTES —Section 31 (5)—The plaintiff purchased a portion of an 
occupancy holding in execution of a mortgage decree against 
the recorded tenant— Whether the ti-le of the pleintiff is 
affected by later purchase of the holding by defendant Held, 
the plaintiff’s title to the suit-boldjng is not affected by the 
later purchaser of the same by defendant at court auction in 
execution of rent-deeree and must prevail.over the later. 

AIR 1951 Orissa 1&6. 


31-A. Distribution of rent on transfer of portion of occu- 
pancy holding—(1) In the case of a transfer of a portion or share of en 
occupancy holding by sale, exchange, gift or bequest which is not defined 
by metes and bounds, the transferee and the persons possessing intcrest 
in the remainder of the holding shall be considered as joint tenants by 
the landlord. 


(2) In case the transfer is by sale, exchange, gift or bequest and 
is of a portion of an occupancy holding and the portion is defined by 
metes and bounds the landlord shall be deemed to agree to the division 
of land and the distribution of rent as set forth in the notice referred to 
in Section 31 unless within six months of the date of service of notice, an 
application is filed by him to the Collector for a just and equitable distri- 
bution of rent. The Collector shall, on such application by tbe landlord 
or by any other porson within such period, hold an enquiry in the 
prescribed manner and order a distribution of rent which is fair and 
equitable. 


NOTES—Section 31-A (1) and 83—No redundancy or inconsistency 
between Section 31-A and Section 83. 
AIR 1951 Orissa 186 


31-B. Payment of fees for transfer of occupancy holding 
made before the commencement of the Orlssa Tenancy (Amend- 
ment) Act, 1938—(1) Notwithstanding anything contained in this Act, 
any transferee who obtained a transfer of an Occupancy holding ora 
portion or a share thereof, before the commencement of the Orissa 
Tenancy (Amendment) Act, 1938, shall be liable to pay the fees lax fully 
payable by him at the time of the transfer, within four years frcm 
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the coming into force of that Act or the date of the landlord’s know- 
ledge of the transfer whichever is later but he shall not be liable to 
ejectment on the ground that the landlord has not given his consent to 
the transfer, 


(2) The holding or a portion or a share thereof shall not be liable 
to be sold in satisfaction of the decree for arears of rent without making 
the said transferce a party to the proceedings in execution of the decree ; 
provided that the transferee has given notice of transfer by registered 
post to the landlord. 


Explanation—Notwithstanding anything contained in this Act 
or in the Code of Civil Procedure, in the case of a transfer of a holding 
or a portion or a share thereof, whether before or after the decree may be 
brought on record in the proceedings in execution cither in substitution 
of or in addition to the judgment-debtor, and such transferee shall, when 
so added or substituted, be treated as e judgment-debtor for all purposes 
of the said proceedings in execution of the decree. 


32 Presumption as to fair and equitable rent—The rent for 
the time being payable by an occupancy raiyat shall be presumed to be 
fair and equitable untilithe contrary is proved. 


33 Restriction on enhancement of money rents—Where an 
occupancy raiyat pays his rent in money, his rent shall not be enchanced, 
except as provided by this Act. 


34 Enhancement of rent by contract—The money-rent of an 
occupancy-raiyat may be enhanced by contract, subject to the following 
conditions : 

(a) the contract must be in writing and registered ; 


(b) the rent must not be enhanced so as to exceed by more than 
two annas in the rupee the rent previously pavable by the 
raiyat ; 

(c) the rent fixed by the contract shall not be liable {oc enhance- 


ment during a term of fifteen years from the date of the 
contract ; 


Provided:’as follows : 


(i) nothing in Clause (a) shall prevent a landlord from recove- 
ring rent at the rate at which it has been actually paid 
for a continuous period of not less than three years 
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immediately preceding the period for which the rent is 
claimed ; 

Ci) nothing in Clause (b) shall apply to a contract by which a 
raiyat binds himself to pay an enhanced rent’in consi- 
deration of an improvement which has been or is to be 
effected in respect of the holding by, or at the expense of, 


his‘landlord, and to the benefit of which the raiyat is not 
otherwise entitled ; but an enbanced rent fixed by such a 
contract shall be payable only when the improvement has 
been effected and, except when the raiyat is chargeable 
with default in respect of the improvement, only so long 
as the improvement exists and substantially produces its 
estimated effect in respect of the holding ; 

(:4:) when a raiyat has held his land at a specially low rate of 
rent in consideration of cultivating a particular crop for 
the convenience of the landlord, nothing in Clause (b) 
shall prevent the raiyat from agreeing, in consideration 
of his being released from the obligation of cultivating 
that crop, to pay such rent as be may deem tair 2nd 
equitable. 


35. Enhancement of rent by suit—The landlord of a holding 
held at a money-rent by an Occupancy -raiyat may, subject to the provi- 
sions of this Act, institute a suit to enhance the rent on one or more of 
the following grounds, namely : 

(a) that the rate of rent paid by the raiyat is below the 
prevailing rate paid by occupancy-raiyats for land ofa 
similar description and with similar advantages in the same 
village or in neighbouring villages, and that there is no 
sufficient reason for his holding at so low a rate ; 


(5) that there has been a risein the average local prices of 
staple food-crops during the currency of the preseot rent ; 


€) that the productive powers of the land held by the raiyat 
have been increased by an improvement effected by, or at 
the expense of, the landlord during the currency of the 


present rent ; 


(4) that the productive powers of the land held by the raiyat 
have been increased by fluvial action. 
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Exrlanation—"Fluvial action’? includes a ckenge in tle course of 2 
river rendering irrigation from the river practicable when it was not 
previously practicable. 


36. Rules as to enhancement on grounds or prevailing rafe— 
Where an enhanccmcnt is claimed on the ground that the rate of rent 
paid is below the prevailing rate— 


(a) in determining what is the prevailing rate, the Court shall 
have regard to the rates generally paid during a period of 
not less than three years before the institution of the suit, 
and shall not decree an enhancement unless there is a 
substantial difference between the rate paid by the raiyat 
and the prevailing rate found by the Court ; 

(b) if, in the opinion of the Court, the prevailing rate of rent 
cannot be satisfectorily ascertained without a local inguiry, 
the Court may direct that a local inquiry be held under 
Order XXVI in the first Schedule to the Cede of Civil 
Procedure, 1908 (V of 1908) by such Revenue Officer as the 
State Government may authorise in that behalf by rules 
made under Rule 9 in the said Order ; 

(c) in determining under this section the rate of rent payable by 
a raiyat, his caste shall not be taken into consideration, 
unless it is proved that by local custom caste is taken into 
account in determining the rate; and whenever it is found 
that by local custom any description of raiyats hold Jand at 
favourable rates of rent, the rate shall be determined in 
accordance with that custom ; 

in ascertaining the prevailing rate of rent, the amount of 

any enhancement authorized on account of a landlord’s 

improvement shall not be taken into consideration ; 


(d 


rf 


(e) if a favourable rate has been determined under Clause (c) 
for any description of raiyats, such rate may, if the Court 
thinks fit, be left out of consideration in ascertaining the 
prevailing rate ; 

if the holding is held at a lump rental, the determination of 
the rent to be paid may be made by ascertaining the diffe- 
rent classes of land comprised the kolding and applying to 
the area of each class the prevailing rate paid on that class 
within the village or neighbouring villages. 


tf 


ed 
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37 What may be taken in certein districts to be the 
“prevailing rate”’—In any district or part of a district to which this 
section is extended by the State Government by notification in the 
Official Gazette, whenever the prevailing rate for any class of iand is to 
be ascertained under Section 35, Clause (a), by an examination of the 
rates at which lands of a similar description and with similar advantages 
are held within any village or villages, the highest of such rates at which, 
and at rates higher than that which the larger portion of those lands is 
held may bz taken to b> the prevailing rate. 


Iilustration 


(2) The rates at which land of a similar description and with 
similar advantages is held in a village are as follows : 


Acres @ Rs. A. P. 
160 5 1 0 0 
200 5 1 8 0 
150 ହା 1 12 0 
109 i 2 0 0 
150 55 2 4 0 


Total _ 700 


Then Rs. 2.4 is not the prevailing rate, because only 150 acres, or 
less than half, are held at that rate. Rupees 2 is not the prevailing rate, 
because 250 acres, or less than half, are held at that or a higher rate, 
Rupee 1-12 is the prevailing rate, because 400 acres, or more than half are 
held either at this or a higher rate; and this is the highest rate, at which, 
and at rates higher than which, more than half the land is held. 

(8) The rates at which land of a similar description and with 
similar advantages is held in a village are as follows : 


Acres @ Rs. A. PB. 
100 5 1 uu 0 
250 55 1 4 0 
150 5 1 § 0 
150 55 1 12 0 

50 " 2 0 0 


Total 700 


Then for the reasons given in Illustration (a), neither Rs. 2 nor 
Re 1-12 is the prevailing rate, nor is Re. 1-8 the prevailing rate, bec: use 
only 350 acres (oxactly half) are keld at Re. 1-8 or at rates higher than 
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Re. 1-3. In this case Re. 1-4 is the prevailing rate, because more than 
half the lands are held at Re. 1-4 or bigher rates, and this is the highest 
rate at which and at rates higher than which, more than half the land is 
held. 


38. Limit to enhancement of preveiling rate—When the 
prevailing rate has not been determined by a Revenue Officer under 
Chapter XI or by a Revenue Court in any suit under this Act, it shall not 
be liable to enhancement save on the ground and to the extent specified 
in Sec. 55, Clause (b) and Sec. 39. 


39. Rules as to enhancement ground of rise in pricos— Where 
an enhancement is claimed on the ground of a rise in prices— 


(a) the Court shall compare the average prices during the 
decennial period immediately preceding the institution of 
the suit with the average prices during such other decennial 
period as it may appear equitable and practicable to take for 
comparison ; 

(b) the enhanced rent shall bear to the previous rent the same 
proportion as the average prices during the last decennial 
period bear to the average prices during the previous 
decennial period taken for purposes of comparison : 


Provided that in calculating this proportion, the average prices 
during the later period shall be reduced by one-third of their 
excess over the average prices during the earlier period; 


(c) if, in the opinion of the Court, it is not practicable to take 
the decennial periods prescribed in Clause (a), the Court 
may, in its discretion, substitute any shorter periods thereof. 


40. Rules as to enhancement on ground of landlord’s 
improvement—(1) Where an enhancement is claimed on the ground of 


a landlord’s improvement— 
(a) the Court shall not grant an enhancement, unless the 
improvement has been registered in accordance with this 
Act ; 
(b) in determining the amount of enhancement, the Court shall 
have regard to— 


(i) the increase in the productive powers of the land caused 
or likely to be caused by the improvement 


> 
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(it) the cost of the improvement ; 


(ji) the cost of the cultivation required for utilizing the 
improvement, and 


(iv) the existing rent, ability of the land to benr ze nigher 
rent. 


(2) A decree under this section shall, on the applicntion of the 
tenant or his successor-in-interest, be subject to recensiceretion in the 


event of the improvement not producirg or ceasing to produce the 
estimated effect. 


41 Rules as to enhancement on ground of increase in 
productive powers due to fluvial action— w here as cnhancemeciit is 


claimed on the ground of an increase in productive powers due to tluvial 
action : 


(a) the Court shall not take into account any increase which is 
merely temporary or casual ; 


(b) the Court may enhance the rent to such an amount as it may 
deem fair and equitable, but not so as to give the lardlord 
more than one-half of the value of the net increasein tre 
produce of the land. 


42. Enhancement by guit to be fair and equitabie—Not- 
withstanding anything in the foregoing sections, the Court snall not in 


any case decree any enhancement which is under the circumstances of 
the case unfair or inequitable, 


43. Power to order ‘progressive enhancement—If the Court 
passing a decree for enhancement considers that the immediate enforce- 
ment of the decree in its full excent will be attended with hardship to 
the raiyat, it may direct that the enhancement shall be gradual ; that is 
to say, thet the rent shall increase yearly by degrees for any number of 


years not exceeding five until the limit of the enhancement decreed has 
been reached. 


44. Limitation of right to bring successive enhancement 
suits—(1) A suit instituted tor the enhancement of the rent ofa 
holding on the ground that the rate of rent paid is below the prevailing 
rate, or on the ground of a rise in prices, shall not be entertained if 
within the fifteen years next preceding its institution the rent of the 
holding has been enhanced by a contract made after the tenth day of 
September, 1891, or if within the said period of ftitteen years the rent 
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has been commuted under Section 47 or a decree has heen passed under 
this Act or any enactment repealed by this Act enhancing the rent on 
either of the grounds aforesaid or on any ground corresponding thereto 
or dismissing the suit on the merits. 


(2) Nothing in this section shall affect the provisions of Rule 1 
in Order XXIII in the first Schedule to the Code of Civil Procedure, 
1908 (V of 1808). 


REDUCTION OF RENT 


45 Reduction of rent—(1) An occupancy-raiyat holding ab 2 
money rent may institute a suit for the reduction of his rent on the 
following grounds, and except as hereinafter provided in the case ofa 
diminu‘ion of the area of the holding, not otherwise, namely : 


(a) on the ground that the soil of the holding has, without the 
fault of the raiyat, become permanently deteriorated by a 
deposit of sand or other specific cause, sudden or gradual, 
or 
(b) on the ground that there has been a fall, not due to a tempo- 
rary cause, in the average local places of staple food crops 
during the currency of the present rent, 
(2) In any suit instituted under this section, the Court may 
direct such reduction of the rent as it thinks fair and equitable. 


PR(CE LISTS 


46 Price-lists of staple food-crops—(1) The Collector of every 
district shall prepare, monthly or at shorter intervals, periodical lists of 
the market prices of staple foodcrops grown in such local areas as the 
State Government may direct, and shall submit them to the Board of 
Revenue for appruval or revision. 


(2) The Collector may, if so directed by the State Government 

prepare for any local area like pricelists releasing to such past times as the 

tate Government thinks fit, and shall submit the lists so prepared to 
the Board of Revenue for approval or revision. 


(3) The Collector shall, one month before submitting a pricelist 
to the Board of Revenue under this section, publish in the prescribed 
manner within the local area to which it relates ; and if any landlord or 
tenant of land within the local area, within the said period of one moath, 
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‘presents to him in writing any objection to the list, he shall submit the 
same to the Board of Revenue with the list. 


(4) The price lists shall, when approved or revised by the Board 
of Revenue, be published in the official Gazette ; and any manifest error 
in any such list discovered after its publication may be corrected by the 
Collector with the sanction of the Board of Revenue. 


(5) The State Government shall cause to be complied from the 
‘periodical lists prepare under this section lists of the average prices 
prevailing throughout each year, and shall cause them to be published 
annunlly in the official Gazette. 


(6) Jn any proceedings under this Chapter for an enhancement or 
reduction of rent on the ground of a rise or fall in prices, the Court shall 
refer to the lists published uncer this section, and shall presume that 
the prices shown in the lists prepared for any year subsequent to the 
commencement of this Act are correct, and may presume that the prices 
shown in the lists prepared for any year prior to the commencement of 
‘this Act are correct, unless and until it is proved that they are incorrect. 


(7) Tha State Government shall make rules for determining what 
are to be deemed staple food-crops in any local area, and for-the guidance 
of officer preparing price lists under this section. 


‘COMMUTATION 


47. Commutation of rent payable in kind—(l) Where an 
‘Occupancy raiyat pays for a holding rentin kind, or on the estimated 
‘value of a portion of the crop, or at rates varying with the crop, or partly 
in one of those ways and partly in another, or partly in any of thcse 
ways and partly in cash, either the raiyat or his landlord may apply to 
have the rent commuted to a money-rent. 


(2) The application may be made to— 


(G) the Collector or Sub-divisional Officer, or 


(;;) a Revenue Officer appointed by the State Government 
under the designation of Settlement Officer or Assistant 
Settlement Officer, for the purpose of making a survey and 
record-of-rights under Chapter XI, or 


(31) any other officer specially authorized in this behalf by the 
Board of Revenue. 
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(3) On the receipt of the application, the officer may determine 
the sum to be paid as money-rent, and may order that the raiyat shall in 
lieu of paying his rent in kind or otherwise as aforesaid, pay the sum so 
determined 


(4) In making the determination, the officer shall have regard 
to— 

(a) the average money-rent payable by cccupancy-raiyats for 
land of a similar description and with similar advantages in 
the vicinity ; 

(b) the average value of the rent actually received by tbe 
Inndlord during the preceding ten years or during any 
shorter period for which evidence may be available ; 


(c) the charges incurred by the landlord in respect of irrigation 
under the system of rent in kind, and the arrangements 
madz on commutation for continuing those charges ; 

(d) improvements effected by the landlord or by the occupancy 
raiyat in respect of the raiyat’s holding ; and 


(e 


~~ 


the rules laid down in Section 40 regarding enhancement of 
tent on the ground of a landlord’s improvement. 


(5) The order shall be in writing and shall state the grounds on 
which it is made and the time from which it is to take effect. 


(6) If the application is opposed, thz officer shall decide whe- 
ther in all the circumstances of the case it is reasonable to grant it, and 
in cases in which— 


(:) the landlord is by physical or caste disability or on account 
of sex, unable to cultivate personally and is dependent 
for livelibood upon the share of the produce payable as 
rent, or 

(ii) the land has been assigned to a religious or charitable 
endowment and the share of the produce payable as rent is 
applied for the purposes of such endowment, 


he shall, and in other cases be may, take into consideration the effect of 
commutation on the income of the landlord. 


| (7) If the officer refuses the application he shall record in writing 
his reasons for the refusal. 


(8 All orders passed under this section, including fan order re- 
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fusing an application, shall be subject to appeal in the prescribed manner 
and to the prescribed officer. 


48. Period for which commuted rents are to remain 
unaltered—(1) Where the rent of a holding has been commuted under 
Section 47, i¢ shall not except on the ground of a Jandlord’s improvement 
or of a subsequent alteration of the area of the holding, be enhanced for 
fifteen years ; nor shall it be reduced for fiftoen years, save on the 
ground of alteration in the are2 of tke holding, or on the ground specified 
in Clause (2) of Sub-section. (1) of Section 45. 


(2) The said period of fifteen years shall be counted from the 
date on which the order takes effect under Sub-section, (5) of Section 47. 


@ 
CHAPTER IV 


NON-OCCUPANCY RAIYATS 


49. Application of Chapter—This Chupter shall apply to raiyats 
not having a right of occupancy, who are in this Act referred to as non- 
occupancy raiyats. 


50. Intial rant of non occupancy raiyat— When a non-occu- 
pancy raiyat is admitted to the occupation of land, he shall become 
liable to pay such rent as may be agreed on between himself and his 
landlord at the time of his admission. 


51. Conditions of enhancement of rents—Th2 rent of a non- 
Occupancy raiyat shall not be enhanced except by registered agreement 
or by agreement under Section 53 ; 

Provided that nothing in this section shall prevent a landlord 
from recovering rent at the rate at which it has been actually paid fora. 
continuous period of not less than three years immediately preceding the 
period for which the rent is claimed, 

52. Grounds on which non-occupancy raiyat may be 
ejoacted—A non-occupancy raiyat shall, subject to the provisions of this 
Act, be liable to ejectment on one or more of the following grounds, and 
not otherwise, namely : 

(a) on the ground that he has failed to pay an arrear or rent; 
(b) ° on the ground that he has used the land in 2 manner which 
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renders it unfit for the purposes of the tenancy, or that he 
has broken a condition consistent with this Act and on 
breach of which he is, under the terms of a contract between 
himself and his landlord, liable to be ejected; 


(c) where he has been admitted to occupation of the land under 
a registered lease, on the ground that the term of the lease 
has expired :; 

(d) on the ground that he has refused to agree to pay a fair and 
equitable rent determined under Sec. 53, or that the term for 
which he is entitled to hold at such a rent as has expired. 


53. Conditions of ejectment on ground of refusal to agree to 
enhancement—(1) A suit for ejectment on the ground of refusal to agree 
to an enhancement of rent shall not be instituted against a non-occupancy 
raiyat unless the landlord has tendered to the raiyat an agreement to pay 
the enhanced rent, and the raiyat has within three months before the 
institution of the suit refused to execute the agreement. 


(2) A landlord desiring to tender an agreement to a raiyat under 
this section may file it in the office of such Court or officer as the State 
Government appoints in this behalf, for service on the raiyat. The Court 
or officer shall forthwith cause it to be served on the raiyat in the 
prescribed manner; and, when it has been so served, it shall, for the 
purposes of this section, be deemed to have been tendered. 


(3) If a raiyat on whom an agreement has been served under Sub- 
“sec. (2) executes it, and within one month from the date of service files it 
in the office from which it is issued, it shall take effect from the commen- 
.cement of the agricultural year next following. 

(4) When an agreement has been executed and filed by a raiyat 
under Sub-sec. (3), the Court or officer in whose office it is so filed shall 
forthwith cause a notice of its being so executed and filed to be served 
on the landlord in the prescribed manner. 


(5) If the raiyat does not execute the agreement and files it under 
‘Sub-sec. (3), he shall be deemed for the purposes of this section to have 
Tefused to execute it. 


(6) If a raiyat refuses to execute an egreement tendered to him 
“under this scction, and the landlord thereupon institutes a suit to eject 
bim, the Court shall determine what rent is fair and eauitable for the 


holding. 
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(7) If the raiyat agree to pay the rent so determined, he shall be 
entitled to remain in occupation of this holding at that rent for a terns 
of five years from the date of the agreement, but on the expiration of 
that term shall be liable to ejectment under the conditions in Sec. 52, 
unless he bas acquired a right of occupancy. 

(8) If the raiyat does not agree to pay the rent so determined. 
the Court shall pass a decree for ejectment. 

(9) In determining what rent is fair and equitable, the Court 
shall have regard to the rents generally paid by che raiyats for land of a 
similar description and with like advantages in the seme village 

(10) A decree for ejectment passed under this section shall take 
effect from the end of the agricultural year in which it is passed. 


54. Explnation of “admitted to occupation “— Where a raiyat 
has been in occupation of land, and a lease is cxecuted with a view to 
continuance of his cccupation, he is not to be deemed to be admitted to 
occupation by that lease for the purposzs of thistCnapter, notwith- 
standing that the lease may purport to admit him to occupation. 


® 
CHAPTER VII 


LANDS EXEMPTED FROM CHAPTERS V AND VI 


55. Bar to acquisIition of right of occupancy in and to appli- 
cation of Chapter VI to proprietor’s private lands and certain 
other lands—Notwithstanding anything contained in Chapter V, a right 
of occupancy shall not be acquired in, nor sball anything contained in 
Chapter VI apply to— 


(a) a proprietors private lands, when they are held by a tenant 
on a lease for a term of years or on a lease from year to year ; 


(bY land acquired under the Land Acquisition Act, 1894 (1 of 
1894), for any Government or any Local Authority or 
Railway Company, or land belonging to the Government 
within a cantonment, while such land remains the property 
of the Government or of any Lccal Authority or Railway 
Company, or 

(c) land recorded or demarcated as belonging to the Government 
or to any Local Authority which is used for any public work, 
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such as a road, canal orf embankment, or is required for the 
repair cr maintenance of the same, while such land continues 
to be so used or required. 


NOTES —Section 55 (a)—Right of a tenant to acquire occupancy right 
in lands other than proprietor’s private land, 


If the disputed lands are not proprietor’s private lands, a tenant 


can acquire occupancy rights in it. 32 (1966) CLT 329. 
Section55 (c)—Land not used for several ‘years—Section has no 
application. 46 (1978) CLT 219. 


CHAPTER VII 
UNDER-RAIYATS 


56, Limit of rent recoverable from under-raiyats—The landlord 
of an under-raiyat holding at a money-rent shall not te entitled to 
recover rent exceeding the rent which he himself pays by more than the 
following percentage of the same, namely : 

(a) when the rent payable by the under-raiyat is payable under 
a registered lease or agreement—fifty per cent ; and 


(b) in any other case—twenty-five per cent : 


Provided that, if the landlord be a bazyaftidar, the said percentages 
shall be calculated with reference to the average of cash rent which is 
paid by occupancy-raiyats for similar land in the village, and not with 
‘reference to the rent which the bazyaftidar himself pays. 


NOTES—Sections 56 and 57—“‘Under-raiyat’”’—Meaning of—Right not 
transierable and heritable, except proof of cusirm—3 OJD 831, 
followed. 33 (1967) CLT 725 : ALR 1967 Ori. 86. 


Sections 56 and 57 vis-a-vis Section 236 (i) —Under-raiyat ordinarily 
residing in the homestead—Applicable to land held by an occupancy 
raiyat. 33 (1967) CLT 725 : AIR 1967 Ori 86. 


57 Restriction on ejectment of under-raiyats—An under- 
taiyat shall not be liable to be ejected by his landlord, except— 


(a) on the expiration of the term of a written lease ; or 
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(b) when holding otherwise than under a written lease, at the 
end of the agricultural year within which 2 notice to quit 
has been served upon him by his landlord ; provided that 
such notice has been served upon him not less than six 
months before the end of the year. 


NOTES-Section 57—Applicability—Not applicable to ejectment of tenure 
holders for a fixed period. 
25 (1959) CLT (Notes) 52. 


Section 57 and 193—Decree by revenue Court ordering ejectment of 
under-raiyats for declaration that they are occupancy raiyacs and for 
comfirmation or possession, in the alternative for recovery of possession— 
‘Civil Court has no power to set aside the decree and rester possession. 

20 (1954) CLT 565. 


NOTES —Section 57—Rights of under-raiyats—It is not heritable or 
transferable except by proof of custom-Statute does not contain 
specific provision—But protects the customary rights by 
saving under Sec. 237—41 (1975) CLT 987. 


Section 57-—Under-raiyat—Status of under-raiyat is a tenant-at- 

will—Can only be evicted under Sec. 57.41 (1975) CLT 987. 
Sections 57 (b), 100 and 193—Ejectment of under-raiyat. 

AIR 1952 Orissa 175 : 28 (1962) CLT 643. 


CHAPTER IX 


GENERAL PROVISIONS AS TO RENT 


RULES ANv PRESUMPTIONS AS TO 
MOUNT OF RENT 


58. Rules and presumptions as to fixity of rent—(1) Where a 
tenure-holder or raiyat in a permanently settled area, and his predecessors- 
in-interest, have held at a tent or rate of rent which has not been 
changed from the time of the permanent settlement, the rent or rate of 
tent shall not be liable to be increased except on the ground of an 
alteration in the area of the tenure or holding. 


(2) If it is proved in any suit or other proceeding under this Act 
or under any other law that either a tenure-holder or raiyat and his 
predecessors-in-interest have held land situated in permanently settled 
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area at a rent or rate of rent which has not been changed during the 
twenty years immediately before the institution of the suit or proceeding,. 
it shall be presumed, until the contrary is shown, that they have held at 
that rent or rate of rent from the time of thr permanent scttlement ; 


Provided that, if it is required by under any enactment that in any 
local area tenancies, or any classes of tenancies, at fixed rents or rates of 
rent shall be registered as such on or before a date specified by or under 
the enactment, the foregoing presumption shall not after that date apply 
to any tenancy or, as the case may be, to any tenancy of that class, in 
that local area unless the tenancy has been so registered. 

(3) The operation of this section, so far as it relates to land held 
by a raiyat, shall not be affected by the fact of the land having been 
separated from other land which formed with it a single holdiug, or 
amalgamated with other land into and holding. 


(4) Nothing in this section shall apply to a tenure held fora term 
of years to be determinable at the will of the landlord. 


59. Presumptlon as to amount of rent and conditlons of 
holding—If question arises as to the amount of a tenant’s rent of the 
conditions under which he holds in any agricultural year, he shall be 
presumed, until the contrary is shown, to hold at the same rent and under 
the same conditions as in the last preceding agricultural year. 


ALTERATION OF RENT ON 
ALTERATION OF AREA 


60 Alteration of rent in respecf of alteration In area—(1) 
Every tenant shall— 


(a) be liable to pay additional rent for all land proved by measu- 
rement to be in excess of the area for which rent has been 
previousiy paid by him, unless it is proved that the excess 
is due to the addition to the tenure or holding of land which, 
having previously belonged to the tenure of holding, was 
lost by diluvion or otherwise without any reduction of the 
rent being made ; and. 

(b) be entitled to a reduction of rent in respect of any 
deficiency proved by measurement to exist in the area of his 
tenure of holding as compared with the area for which rent 
has been previously paid by him, unless {it is proved that the 
deficiency is due to the loss of land which was added to the 


Digitized by PPRACHIN, SOA 


ORISSA TENANCY ACT, 1913 35 


area of the tenure or holding by alluvion or otherwise, and 


that an addition has not been made to the rent in respect of 
the addition to the area. 


(2) In determining the area for which rent has been previously 
‘paid, the Court shall, if so required by any party to the suit, have regard 
‘to— 

(a) the origin and conditions of the tenancy, for instance, 
whether the rent was a consolidated rent for the entire 
tenure or holding ; 

(b) whether the tenant has been allowed to hold additional land 
in consideration of an addition to his total rent or otherwise 
with the knowledge and consent of the landlord ; 

(c) the length of time during which the tenancy has lasted 
without dispute as to rent or area ; and 


(d 


hd 


the length of the measure used or in local use at the time of 
the origin of the tenancy as compared with that used or in 
Tocal use at the time of the institution ot the suit. 


(3) In determining the amount to be added to the rent, the Court 
‘shall have regard to the rates payable by tenants of the same class for 
lands of a similar description and with similar advantages in the vicinity, 
and, in the case of a tenure-holder, to the profits to which he is entitled 
in respect of the rent ef his tenure ; and shall not in any case fix any 
rent which, in the circumstances of the case is unfair or inequitable. 


(4) The amounc abated from the rent shall bear the same propor- 
tion to the rent previously payable as the diminution of the total yearly 
‘value of the tenure holding bears to the previous total yearly value 
thereof ; or, in default of satisfactory proof of the yearly value of the 
land lost, shall bear to the rent previously payable the same proportion 


.as the diminution of area bears to the previous area of the tenure or 
holding, 


(5) When, in a suit under this section, the landlord or tenant is 
unable to indicate any particular land as held in excess, the rent to be 
added on account of the excess area may be calculated at the average 
.rate of rent paid on all the lands of the holding, exclusive-ot such excess 
area. 

(6) When, in a suit under this section, the landlord or tenant 
proves that, at the time the measurement on which the claim is based 
~was made, there existed, in respect of the estate of permanent tenure or 
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part thereof in wbich the tenure of holding is situate, a practice of 
settlement being made after measurement of the land assessed with rent, 
it may be presumed that the area of the tenure or holding specified in 
any lease or counterpart engagement, or where there is an entry of area 
in a counterfoil receipt corresponding to the entry in the rent-roll any 
rentroll relating to it, has been entered in such lease, counterpart engage- 
ment or rent-roll after measurement. 


61. Reclamation of waste land—(1) No waste land may be: 
reclaimed by 2 raiyat without the written consent of his landlord except 
where the land wus, before such reclamation, included in the tenancy of 
the raivat and he has acquired a right of occupancy in it. 


(2) Where the consent of the landlord is required by Sub-sec. (1) 
for the reclar,ation of waste land, such consent shall be deemed to nave 
been given if, within four years from the date on which rhe raiyat 
commenced his reclametion cf the land, the landlord has not made an 
application to the Collector for his ejectment : 


Provided that this sub-section shall not apply to waste land which 
is not included in a village as defined in Clause (25) of Section 3. 


(3) Waste land which has been reclaimed under Sub-section. (1) 
or subsection (2) shall be assessable to rent according to the terms of 
any agreement entered into by the parties before or after the reclamation. 
In the absence of any such agreement, the Collector may, on the appli- 
cation of either of the parties, settle a fair and equitable rent forthe 
land and, in doing so, shall have regard to— 

(1) the provisions of Section 60, and 
(13) any local usage or arrangement between the parties which is, 
in his opinion, fair and equitable. 

Section 61—Scope—Meaning of ‘“‘reclamation’”’—Recluiming a 


compact block of land portion by portion amounts to reclamation of the 
whole land when reclamation first commenced. 


37 (1977) CLT (Notes 132) 108. 


Section 61 (1)—Reclamation of waste land—Permission of land- 


lord—Acquisition of title as cccupancy raiyat—Adverse possession 
34 (1968) CLT (Notes 241) 104. 


Section 61 (3) and 204 (1)—Application under Section 61 (3) of the 
Orissa Tenancy Act for fixation of fair and equitable rent rejected by 
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the Deputy Collector exercising the powers of ‘Collector’ under the Act 
—An appeal lies against such ordcr under Section 204 (1) of the Act 
before the Addl. Dist, Magistrate and Collector. 35 (1969) CLT 1122. 


PAYMENT OF RENT 


62. Instalment of rent—(1) Subject to agreement or established 
usage, a money-rent payable by a tenant shall be paid in two equal 
instalments falling due on the last day of each half of the agricultural 
year. 


(2) Subject to agreement or established usage, a produce-rent 
payable by a2 tenant shall be payable at the time of harvest, and shall be 
deemed to have fellen due on the last day of the Oriya month during 
which the crop is harvested. 


63 Time and place for payment of rent—(l) Every tenant 


shall pay each instalment of rent before sunset of the day on which it 
falls due. 


(2) The payment shali, excep” in cases where 2 tanant is aliowed 
under this Act to deposit his rent, be made at the landlord’s village office 


or et such other convenient place as may be appointed in that behalf by 
the landlord : 


Provided that the State Government may make rules, either gene- 
rally or for any specificd local area, authorizing a tenant to pay his rent 
by postal money-order. 

(3) Any instalment or part of an instalment of rent not duly paid 
at or bofore the time when it falis due shall be deemed an arrear. 


64. Appropriation of payments—(1) Wien a tenant m.kes 2 
payment on account of rent, he may declare the year or the year and 
instalment to which he wishes the payment to be credited, and the pay- 
ment shall be credited accordingly. 

(2) If he does not make any such declaration, the pay ment may be 
credited to the account of such year and instalment as the landlord 
thinks fit. 

RECEIPTS AND ACCOUNTS 

65. Tenant making payment to his landlord entitled toa 
receipt—(l) Every tenant who makes a payment on account of rent to 
his landlord shall be entitled to obtain forthwith frcm the landlord & 
written receipt for the amount paid by him, signed by the landlord. 
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(2) The landlord shall prepare and retain a counterfoil of the 
receipt. 
(3) The receipt and counterfoil shall specify such of the several 


particulars shown in the form of receipt given in Schedule II as cen be 
specified by the landlord at the time of payment : 


Provided that the Board of Revenue may prescribe or sanction a 
modified form, either generally or tor any particular local area or class of 


cases. 

(4) If a receipt does not contain substantially the particulars 
Jequired by this section, it shall be presumed, until the contrary is shown 
to be an acquittance in full of all demands for rent up tothe date on 
which the receipt was given. 


NOTES—Section 65—No obligation on the part of the landlord to give 
receipt tor payment of rent without demand for it by the 
tenant. AIR 1953 Orissa 121 


66. Tenant entitled to full discharge of statement of account 
at close of year—(1) Where a landlord admits that all rent payable by 
a tenant to the end of the agricultural year has been puid, the tenant 
shall be entitled to receive from the landlord, free ot charge, within 
three months after the end of the year, a receipt in full discharge of all 
tent felling due to the end of the year, signed by the landlord. 


(2) Where the landlord docs not so edmit, the tenant shall be 
entitled, on paying a fee of four annas, to receive, within three months 
after the end of the year, a statement of account specifying the several 
particulars shown in the form of account given in Schedule II or in such 
‘other form as may be prescribed by the Board of Revenue, either 
generally or for any particular local area or class of cases. 

(3) The landlord shall prepare and retain a copy of the statement 
‘containing similar particulars. 


67. Penaltles and fine for withholding receipts and statement 
of account and failing to keep counterparts—(1) If a landlord, with- 
out reasonable cause, refuses or neglects to deliver to a tenant a receipt 
containing the particulars prescribed by Section. 65, for any rent paid by 
the tenant, the tenant may, within three months from the date of 
payment, institute a suit to recover from him such penalty, not exceeding 
double the amount or value of that rent, as the Court thinks fit. 


(2) If a landlord, without reasonable cause, refuses or neglects to 
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deliver to a tenant demanding the same either the receipt in full discharge 
or, if the tenant is not entitled to such a receipt, the statement of accunt 
for any year prescribed in Section 66, the tenant may, within the next 
ensuing agricultural year, institute a suit to recover from him such penalty 
as the Court thinks fit, not exceeding double the aggregate amount or 
value of all rent paid by the tenant to the landlord during the year for 
which the receipt or account should have been delivered. 


(3) If a landlord or his agent, without reasonable cause, fails te 
deliver to the tenant a receipt or statement, or to prepare and retain a 
counterfoil or copy of a receipt or statement, as required by either of the 
said sections, such landlord or agent, as the case may be, shall be liable 
to a fine not exceeding fifty rupees, to be imposed, after summary inquiry » 
by the Collector. 

(4) The Collector may hold a summary inquiry under Sub-section. 
(3) either on his own motion or on information received from a Revenue 
Officer within one year, or upon complaint of the party aggrieved made 
within three months from the date of failure, or upon the report of a 
Civil or Revenue Court made as provided in Sub-section. (6). 


(5) Nothing in Sub-sections. (3) and (4) sball apply if the tenant 
has already instituted a suit under Sub-section. (1) or Sub-section. (2) 

(6) T€, in any suit or other proceeding under this Act or under 
any other law, the Court or presiding officer (not being the Collector) 
finds that any landlord or agent has failed— 

(a) to deliver to a tenant a receipt in the prescribed form, ot 


(5) to prepare and retain 2 counterfoil, in the prescribed form of 
a receipt delivered to a tenant as aforesaid. 


such Court or officer shall inform the Collector. 


(7) Where, in any case instituted under Sub-section. (1) the 
Collector discharges any landlord or agent, and is satisfied that the 
complaint of the tenant on which the proceedings were instituted is false 
or vexatious, the Collector may, in his discretion, by bis order of 
discharge, direct the tenant to pay such landlord or agent, suck 
compensation, nor exceeding fifty rupees, as the Collector thinks fit. 

(8) An appeal shall lie to the Collector of the district from any 
order passed under Sub-section. (3) or Sub-3ection. (7) by an officer 


subordinate to him. and his order on appeal shall subject to any order 
which may be passed by the Commissioner on revision, be fin-l : 
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Provided that an appeal shall lie t© the Commissioner from any 
order passed by the Collector of the district under Sub-section (3) or 
Sub-section (7), and the order of the Commissioner on appeal shall be 
final. 


(9) Any fine imposed or compensation awarded under this section 
may be recovered in the manner provided by any law for the time being 
in force for the recovery of a public demand. 


(10) For the purpose of an inquiry under this section, the 
Collector shall have power to summon and enforce the attendance of 
witnesses, and compel the production of documents, in the same manner as 
is provided in the case of a Court by the Code of Civil Procedure, 1908 
{V of 1908). 


68 State Government to prepare forms of receipt and 
@ccount—(1) The State Government shall cause to be prepared and kept 
for sale to landlords at all subdivisional offices forms of receipts, with 
counter foils and of statements of account, suitable for use under the 
foregoing sections 


(2) The forms may be sold in books with the jeaves consecutively 
‘numbered or otherwise as the State Government thinks fit. 


69. Effect of receipt by registered proprietor, manager, 
mortgagee, sub-proprietor or tenure-hoider— Where rent is due to 
the proprietor, manager, or mortgagee of an estate, the receipt of the 
‘person registered under the Land Registration Act, 1876 (Ben. Act VII of 
1876) as proprietor, manager or mortgagee of that estate ; 
and where rent is due to a sub-proprietor or tenure-holder, the 
teceipt of the person who is— 


(a) registered under Section 14, 15 or 16, or under any law 
previously in force, as sub-proprietor or tenure-holder ; or 
(b) recorded as sub-proprietor or tenure-holder in a record-of- 
rights finally published under Chapter XI or under some 
other law for the time being in force. 
or the receipt of the duly authorised agent of any such person as 
aforesaid. 
shall be a sufficient discharge for the rent ; and the person liable 
tor the rent shall not be entitled to plead in defence to a claim by the 
person so registered or recorded that the rent is due to any third person. 
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But nothing in this sectionjshall atfect any remedy which any 
such third person may have against the registered proprietor, manager or 
mortgagee or the registered or recorded sub-proprietor or tenure-hclder. 


DEPOSIT OF RENT 


70 Application to deposit rent in Court—(1) In any of the 
following cases, namely : | 


(a) when a tenant tenders money on account of rent and the 
landlord refuses to receive it or refuses to grant a receipt 
for it ; 

‘(b) when a tenant bound to pay money on account of rent has 
reason to believe, owing to 2 tender having been refuscd or a 
receipt withheld on a previous cccasion, that the person to 
whom his rent is payable will not be willing to receive it 
and to grant him a receipt for it ; 


(c) when the rent is payable to co-sharers jointly, and the 
tenant is unable to obtain the joint receipt of the co-sharers 
for the money and no person has been empowered to receive 
the rent on their behalf ; or 

(d) when the tenant entertains a bona fide doubt as to who is 
entitled to receive the rent ; 

the tenant may present to the Court having jurisdiction to entertain a 
suit for the rent of his tenure or holding, an application in writing for 
permission to deposit in the Court the full amont of the money then 
due. 
(2) The appiication shall contain a statement of the grounds on 
which ijt is made ; and shall state— 
in cases (a) and (b), the name of the person to whose credit the 
deposit is to be entered ; 
in case (c), the names of the sharers to whom the reat is due, or 
of so many of them as the tenant may be able to specify ; and 
in case (d), the name of the person to whom the rent was last paid, 
and of the person now claiming it ; 
‘shall be signed and verified, in the manner provided in Rules 14 and 15 
in Order VI in the first Schedule to the Code of Civil Procedure, 1908 (V 
of 1908) bythe tenant, or, where he is. not personally cognizant of the 
facts of the case, by some person so cognizant. 
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and shall be accompanied by a fee of such amount as the State- 
Government may, by rule, direct. 


(3) The provisions of this section shall not apply to a rent which 
has not fallen due prior to the date of application for deposit, not to a 
tenant who has acquired his tenancy by gift, purchase or exchange, and 
has not been duly registered under the provisions of Section 15 or 16. 


71 Receipt granted by Court for rent deposited to be e 
valid acquittance—(1) If it appears to the Court to which an applica- 
tion is made under Section 70 that the applicant is entitled under that 
section to deposit th2 rent, jt shall receive the rent and give a receipt 
for it in the prescribed form. 


(2) A receipt given under this section shall operate as an ecqui- 
ttancc for the amount of the rent payable by the tenant and deposited as 
aforesaid, in the same manner and to the same extent as if that amount of 
rent had been received— 


in cases (a) and (b) of Section 70, by the person specitied in the 
application as the person to whose credit the deposit was to 
be entered ; 


in case (c) of that section, by the co-sharers to whom the rent is 
due ; and 


in case (d) of that section, by the person entitled to the rent. 


72 Notification of receipt of deposit—(1) T he Court receiving 
the deposit shall forchwith— 
in cases (a) and (b) of Sections. 70, cause a notice of the receipt of 
the deposit to be served, free of charge, on the person 
specified in tbe application as the person to whose credit the 
deposit = as to be entered ; 


in case (c) of that section, cause a notice of the receipt of the 
deposit to be posted at the landlord’s village-office or in some 
conspicuous place in the village in which the holding is 
situate ; and. 

in case (d) of that section, cause a like notice to be served free of 
charge, on every person who it has reason to believe claims 
nr is entitled to the deposit. 

(2) Notices to be served under this section may, at the discretion 

of the Court, be served by registerod post. 


73 Payment or refund of deposltf—(1) The Court may pay tbe 
amount of the deposit to any person appearing to it to be entitled to the 
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‘same, or may, if it thinks fit, retain the amount pending the decision of a 
Revenue Court as to person so entitled. 


(2) The payment may, if the State Government so directs be made 
by postal money -order. ¢ 

(3) If no payment is made under this section before the expiration 
‘of three years from the date on which a deposit is made, the amount 
deposited may, in the absence or any order ot « Revenue Court to the 
contrary, be repaid to the depositor upon his application and on his 
returning the receipt given by the Court with the rent was deposited. 


(4) No suit or other proceeding shall be instituted against the 
Government or against any officer of the Government, in respect of any- 
thing done by a Court receiving a deposit under the foregoing sections. 


But nothing in this section shall prevent any person entitled to 
receive the amount of any such deposit from recovering the same from a 
person to whom it has been paid under this section. 


ARREARS OF RENT 


73. Liability to sale for arrears in case of permanent tenure. 
“holder, bazyaftidar, ralyat holding at fixed rate, chandnadar or 
‘occupancy raiyat— Where a tenant is a permanent tenure-holder, a 
bazyattidar, a raiyat holding at fixed rates, a chandandar or an occupancy 
raiyat, he shall not be liable to ejectment for arrears of rent, but his 
tenure of holding shall be liable to sale in execution of a decree for the 
rent thereof, and che rent shall be a first charge thereon. 


NOTES—Section 74—A rent-decree purchaser who has a priority is 
respect of the rent-charge is not is the same position as that 
of a purchaser is execution of a decree obtained an first 
mortgage of the property. AIR 1952 Orissa 64. 


Section 74—During pendency of execution of mortgage decree, 
‘tenarcy holding sold is execution of rent—decree—purchaser at rent—sale 
is not a representative of tenant—Mortgager—Princip!es ot lispendens not 


applicable. AIR 1952 Orissa 64 


75. Ejectment for arrears in other cases—(l) When an arrear 
.of rent remains due at the end of the agricultural year from a tenant not 
being a permanent tenure-holder, bazyaftidar, a raiyat holding at fixed 
tates, a chandnadar or an occupancy raiyat, the landlord may, whether he 
.has obtained a decree for the recovery of the arrear or not, whether he is 
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entitled by the terms of any contract to eject the tenant for arrears or 
not, institute a suit to eject the tenant. 


(2) In a suit for ejectment for an arrear of rent, decree passed in 
favour of the plaintiff shall specify the amount of the arrear and of the: 
interest (if any) due thereon; and the decree shall not be executed if that 
amount and the costs of the suit are paid into Court within fifteen days 
from the date of the decree, or when the Court is closed on the fifteenth 
day, on the day upon which the Court re-opens. 


(3) The Court may, for special reasons, extend the period of fifteen 
days mentioned in this section. 


76. Intersst on arrears of money-rent—An arrear of money-rent 
shall bear simple interest at the rate of six per centum per annum, from 
the expiration of that haj]f of the agricultural year in which the 
instalment falls due to the date of payment or of the institution of the 
suit, whichever date is earlier. 


77. Power to award damages on the rent withheld without 
reasonable cause, or to defendent improperly sued for rent—(1) 
If, in any suit brought for the recovery of arrears of rent it appears to the 
defendant has, without reasonable or probable cause, neglected or refused 
to pay the amount of rent due by him, the Court may award to the 
plaintiff, in addition the amount decreed for rent and costs, such damages 
not exceeding twenty-five per centum on the amount of rent decreed, as 
it thinks fit : 

Provided that,— 


(i) interest shall not be decreed when damages are awarded 
under this section; and. 

(ii) the amount of damages awarded shall in no case be less than 
the amount of interest recoverable under Section 76, 


(2) If, any suit brought for the recovery of arrears of rent, it 
appears to the Court that the plaintiff bas instituted the suit without 
reasonable or probable cause, the Court may award to the defendant, by 
way of damages, such sum, not exceeding twenty-five per centum on the 
whole amount claimed by the plaintiff, as it thinks fit. 


PRODUCE RENTS 


78. Recovery of produce rent—(1) Where the rent of any land 
is paid in kind, or on the estimated value of a portion of the crop, or at 
rates varying witk the crop, or partly in one of those ways and partly in 
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another, or partly in any of those ways and partly in cash, the landlord 
shall not be entitled to recover rent for that land in excess of half the 
gross produce of the land, or the value thereof, or any interest on suck 
rent, or tc recover any arrear of such rent by suit, unless the suit is 
instituted before the end of the agricultural year next following that for 
which the rent is claimed to be due. 

Explanation—In applying the provisions of this sub-section, the 
Court shall estimate the value of the produce according to the rates 
obtaining locally at the time of har vest, 

(2) Nothing in this section shall bar a suit fcr an arrear of rent 
recoverable under the law hitherto in force; provided thot such suit shall 
be brought before the end of the first agricultural year after the 
commencement of this Act. 


79 Order for appraising or dividing produce—(1) Where rent 
is taken by appraisement or division of the produce or is a fixed quantity 
of the produce— 


(a) if either the landlord or the tenant neglects to attend, 
either personally or by agent, at the proper time for making 
the appraisement or division, or 


(b) If there is a dispute about the quantity, value or division of 
the produce. 


the Collector may, on the application of either party, and on his deposit- 
ing such sum on account of expenses as the Collector may require, make 
an order appointing such officer as he thinks fit to appraise or divide the 
produce. 


(2) The Collector may, without such an application, make the like 
order in any case where, in the opinion of the District or Sub divisional 
Magistrate, the making of the order would be likely to prevent a breach 
of the peace. 


(3) Where a Collector makes an order under this section, he mays, 
by order prohibit the removal of the produce until the appraisement or 
division has been effected, but an order made by the Collector under this 
sub-section shall not prevent the execution of any order passed by-the 
Court for the distraint of the tenant’s crops. 


(4) Every officer appointed by the Collector under Sub-section— 
(1) to appraise or divide the produce shall, for the purpcses of the ,Jndian 
Penal Code, 1850-(45 of 1860) be deemed to be a public servant. 
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NOTES— Section 79—Appraisement and division of produce—Dhulibagh 
tenant—Application by landlord—Rent Suit Officer—No 
power of ‘Collector’ as defined under Orissa Tenants Relief 
Act—Jurisdiction to divide under Section 3 (1) (b) of Orissa 
Tenants Relief Act—29 (1963) CLT (Notes 131) 91. - 


Section 72 (/) Score—Application for appraisement and division cof 
produce—Maintainability under Act-Section 79 (I) of the Orissa Tenancy 
Act, 1913 and section 15 (1) (7) of the Orissa Land Reforms Act, 1960 is 
not inconsistent—Orissa Tenancy Act not repealed by the Orissa Land 
Reforms Act. 1960 57 (1971) CLT 637. 


Section 79 (3)—Collector passed attachment order-Legality of 
Section 79 does not authorise attachment of the land of the standing 
crop. AIR 1960 Pat 232 referred to. 33 (1967) CLT 755 


Section 79 (3)—-The attachment was illegal and without jurisdiction 
and in the absence of a prohibitary order under section 79 (3), the 
accused would not be convicted of theft in removing his own crop which 
he had grown and of which he was in possession. 33 (1967) CLT 755 


80 Procedure where officer appolnted—(1) Wnen a Collecto z 
appoints an officer under Section 79 the Collector may, in his discretion, 
direct the officer to associate with himself any other persons as assessors, 
and may give him instructions regarding the number, qualifications and 
mode of selection of those assessors (if any), and the procedure to be 
followed in making the appraisement or division; and the officer shall 
conform to the instructions so given. 


(2) The officer shall, before making an appraisement or division, 
give notice to the landlord and tenant of the time and place at which 
+the appraisement or division will be made; but if either the landlord 
or the tenant fails to attend, either personally or by agent, he may 
‘proceed ex-parte. 

(3) When the officer has made the appraisement or division, he 
shall submit a report of his proceedings to the Collector. 


(4) The Collector shall consider the report, and after giving the 
parties an opportunity of being heard, and making such inquiry (if any) 
as he may think necessary, shall pass such order thereon as he thinks 
Just. 

(5) The Collector may, if he thinks fit, refer any question in dispute 
between the parties for the decision of a Revenue Court ; but, subject 
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as aforesaid, his order shall be final and shall, on application toa 
Revenue Court by the landlord or the tenant, be enforceable as a 
decree. 


(6) Where the officer makes an appreisement, papers shall be filed 
in the Collector’s office. 


81 Rights and liabilities as to possession of crop—(1) Where 
rent is taken by appraisement of the produce, the tenant shall be entitled 
to the exclusive possession of-the produce. 

(2) Where rent is taken by division of the produce, the tenant 
shall be entitled to the exclusive possession cf the whole produce until 
it is divided, but shall not be entitled to remove any portion of the 
produce from the threshing floor at sucha time or in such a manner as 
to prevent the due division thereof at the proper time. 

(3) In either case the tenant shall be entitled to cut and harvest 
the produce in due course of husbandry without any interference on the 
part of the landlord. 


(4) If the tenant removes any portion of the produce at sucha 
time or in such a manner as to prevent the due appraisement or division 
thereof at the proper time, the produce shall be deemed to have been 
as full as the fullest crop of the same description appraised in the 
neighbourhood on similar land for that harvest. 


LIABILTY FOR RENT ON CHANGE OF LANDLORD OR AFTER 
TRANSFER OF TENURE OR HOLDING 


82. Tenant not liable to transferee of landlord's Interest 
for rent paid to former landlord, without notice of the transfer— 
A tenant shall not, when his landlord’s interest is transferred, be liable 
to the transferee for rent which became due atter the transfer and was 
paid in good faith to the landlord whose interest was so transferred, 
unless the transferee has, before the pay ment, given notice of the transfer 
to the tenant. 


(2) Where there is mote than one tenant paying rent to the land- 
lord whose interest is transferred, a general notice from the transferee 
to tenants, publisked in the prescribed manner, shall be a sufficient 
notice for the purposes of this section, 


MOTES —Section 82—Plaintift purchased the proprietary right from the 
recorded proprietor-Plaintitf’s name noc recorded in the ‘D” 
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register—Defendaut paid rent to the plaintiff after notice 
under section 82 (1)—Defené@ant not liable to the recorded 
proprietor for the rent which he has paid to the plaintiff. 


ILR 1963 Cuttack 550 


83. Liability for arrears of rent on teansfer—When an occu- 
pancy holding cr a portion or share thereof is transferred and arrears of 
rent have accrued thereon prior to the date of the transfer, the transferor 
and the transferee shall be jointly and severally liable to the landlord for 
such arrears of rent which shall be a first chargl on the holding. 


NOTES—Section 83—Scope of-landlord is bound to implead the trans- 
feree in his suit for recovery of arrear rent. 


AIR 1951 Orissa 186 
ILLEGAL CASES, ETC. 


84. illegal exectlons—AIIl impositions upon a tenant, in addition 
to or in excess of the rent lawfully payable shall be illegal and all 
stipulations and reservations for the pay ment thereof shall be void. 


865 Penalty—(1) If any landlord or his agent levies from a tenant 
anything in money or kind in addition to or in excess of the rent or 
interest lawfully payable, the Collector of the district or any Deputy 
Collector who may be specially empowered by the State Government in 
this behalf may, if he is so satisfied, by order impose on the landlord 
or on his agent or on both, as the case may be, such penalty as such 
officer thinks fit, not exceeding five hundred rupeés, or when double 
the amount or value of what is so levied exceeds five hundred rupees, not 

exceeding double that amount or value or simple {imprisonment for a 
a period not exceeding six months in their case. 


Such officer may proceed against the landlord and his agent in the 
same proceeding or in Separate proceedings, and shall award to the 
tenant, by way of compensation and cost, such portion ot the penalty as 
he thinks fit. 


(2) If in any suit, application or proceeding under this Act or any 
other law, the Court or presiding officer has grounds for believing that 
any landlcrd is liable to a penalty under this section, such Court or 
officer shall inform the Collector. 


(3) A proceeding under Sub-section. (1) shall be instituted—s, 


(a) upon complaint madé by 2 tenant, or 
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(b) after the receipt by the Collector of information under Sub- 
section (2) or on the termination of any suit, application or 
proceedings under this Act or any other law in the course 
of which the Collector has grounds for believing that the 
landlord is liable to a penalty under this section : 


Provided that all proceedins under this section shall be 
compoundable. 


(2) If any proceedings institued under this section the Collector 
discharges any landlord or his agent, and is satisfied that theicomplaint or 
allegarion of ‘the tenant on which the proceedings were instituted is 
false or vexations, the Collector may in his discreticn, by his 
order of discharge, direct the tenant to pay to the landlord such 
compensation not exceeding one hundred rupees as the Collector may 
think fit. 

Any fine imposed or compensation awarded under this section may 
be recovered in the manner provided by any law for the time being in 
force for the recovery of a public demand. 


© 
CHAPTER X 


MISCELLANEOUS PROVISIONS AS TO LANDLORD 
AND TENANTS 


IMPROVEMENTS 


86. Definition of ‘‘improvement’”’—(1) For the purposes of this 
Act, the term “improvement’’, used with reference to a raiyat’s holding, 
shall mean any work which adds to the value of the holding, which is 
suitable to the holding and consistent with the purposes for which it 
was let, and which, if not executed on the holding, is either executed 
es for its benefit or is, after execution, made directly beneficial 

o it. 
(2) Until the contrary is shown, the following shall be presumed 
‘to be improvement within the meaning of this section : 

(a) the construction of wells, tanks, water-channels and other 
works for the storage, supply or distribution of water for 
the purposes of agriculture, or for the use of men and cattle= 
employed in agriculture ; 
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(5) the preparation of land for irrigation : 

(c) the drainage, reclamation from rivers or other water, or 
protection from floods ; or from erosion or other damage by 
water, of land used for agricultural purposes, or waste-land 
which is culturable ; 

(d) the reclamation, clearance, enclosure or permanent improve- 
ment of land for agricultural purposes ; 

(e) the renewal or re--construction“of any of the foregoing 

works, or alterations therein or additions thereto ; and 

the erection of suitable dwelling-house for the raiyt and 

his family, together with all necessary out-offices. 


(f 


od 


(3) But no work executed by tbe raiyat of a holding shall be 
deemed to be an improvement for the purposes of this ‘Act if it substa- 
ntially diminishes the value of his landlord’s property. 


87. Right to make Improvements in case of holding at fixed 
rates or occupancy holding—(1) Where 2 raiyat holds at fixed rates 
or has an occupancy right in his holding, neither the raiyat nor his 
landlord, shall as such, be entitled to prevent the other from making 
an improvement in respect of the holding, except on the ground that he 
is willing to make it himself. 

(2) If both the raiyat and bis landlord wish to make the improve- 
ment, the raiyat shall have the prior right to make it unless it affects 
another holding or other holdings under the same landlord. 


88. Collector to decide question as to make improvament, 
etc.—If a question arises between the raiyat and his landlord—- 
(a) as to the right to make improvement, or 
(b) as to whether a particular work is an improvement, 
the Collector may, on the application of either party, decide the question, 
and his decision shall be final. 


89. Right to make improvements In case of non-occupancy 
holding—(1) A non-occupancy raiyat shall be entitled to construct, 
maintain and repair a well for the irrigation of his holding, with all 
works incidental thereto, and to erect a2 suitable dwelling-house for 
himself and his family, with all necessary out-offices but shall not 
except as aforesaid and as next hereinafter provided, be entitled to me 
any other improvement in respect of his holding without his landlord’s 
permission in writing. 
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(2) A non-occupancy-raiyat who would but for the want of his 
“Jandlord’s permission ijn writsng, be entitled to make an improvement 
in respect of his holding, may, if he desires that the improvement be 
made, deliver, or cause to be delivered, to his landlord a request in 
writfng calling upon him to make the improvement within a reasonable 
time: and if the landlord is unable or neglects to comply with that 
request, may make the improvement himself. 


90. Registration of landlord’s improvements—(l) A landlord 
may by application to such Revenue Officer as the Board of Revenue 
may appoint, register any improvement which he has lawfully made, or 
which has been lawfully made at his expense, or which he has assisted a 
“tenant in making. 


(2) The applicauion shall be in such form, shall contain such in- 
formation, and shall be verified in such manner, by local inquiry or 
‘otherwise, as the State Government may, by rule, direct. 


(3) The officer receiving the application may reject jit if it has 
‘not been made within twelve months. 


(a) in the case of improvements made before the commencement 
of this Act—from the commencement of this Act ; 


(b) in the case improvements made after the commencement of 
this Act—from the date of the completion of the work. 


91. Application to record evidence as to improvement—(1) If 
.any landlord or tenant of a holding desires that evidence relating to any 
improvement made in respect thereof be recorded, he may apply to a 
Revenue Officer, who shall thereupon. at a time and place of which 
notice shall be given to the parties, record the evidence, unless he 
considers that there are no reasonable grounds for making the application, 


‘or it is made to appear that the subject-matter thereof is under inquiry in 
a Revenue Court. 


(2) When any matter has been recorded under this section, the 
record thereof shall be admissible in evidence in every subsequent 


proceeding between the landlord and tenant or any persons claiming 
under them. 


92. Compensation for reiyat’s improvements—(1) Every raiyat 
who is ejected from his holding shall be entitled to compensation for 
improvements which have been made in respect thereof in accordance 
with this Act by him, or by his predecessor-inainterest, and for which 
‘compensation has not already been paid. 
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(2) Whenever a Court makes a decree or order for the ejectment 
of a raiyat, it shall determine the amount of compensation (if any) due- 
under this section to the raiyat for improvements, and shall make the 
decree or order of ejectment conditional on the payment of that amount 
to the raiyat, 


(3) No compensation under this section for an improvement shall 
be claimable where raiyat has made the improvement in pursuance of a 
contract or under a lease binding him, in consideration of some 
substantial advantage to be obtained by him, to make the improvement 
without compensation, and he has obtained that adventage. 


(4) Improvements made by a raiyat between the twenty-seventh 
day of June, 1892, and the commencement of this Act shall be deemed to 
have been made in accordance with this Act. 


(5) The State Government may, by notification in the official 
Gazette, make rules requiring the Court to associate with itself, for the 
purpose of estimating the compensation to be awarded under this section 
for an improvement, such number of assessors as the State Government 
thinks fit, and determining the qualifications of those assessors and the 
mode of selecting them. 


93. Principles on which compensation is to estimated— 
(1) In estimating the compensation to be awarded under Section 92 for an 
improvement, regard shall be had— 


(a) to the amount by which the value, or the produce, of the 
holding or ‘the value of the produce, is increased by the 
improvement ; 

(2) to the condition of the improvement, and the probable 
duration of its effects ; 


(c) to the labour and capital required for the making of such an 
improvement?#¥; 

(d) to any reduction or remission of rent or any other 
advantage given by the landlord to the raiyat in 
consideration of the improvement ; and 


(e) in the case of a reclamation or of the conversion of 
unirrigated into irrigated land, to the length of time during 


ନ the benefit of the improvement at an unenhanced 
rent. 


(2) When the amount of the compensation has been assessed the 
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Court may, if the landlord and raiyat agree, dircct that instead of being 
paid wholly in money, it shall be made wholly or partly some other 
way. 


ACQUISITION OF {AND FOR BUILDING 
OTHER PURPOSES 


94. Acquisition of land for building and other purposes—(1) 
The Collector mey, on the application of the landlord of a holding— 


and on being satisfied that he is desirous of acquiring the holding or 
part thereof for some reasonable and sufficient purpose having relation to 
the good of the holding or of the feuure or cstate in which it is 
comprised, such as the use on the land for a village rond tank for 
drinking-water of embankment, or for any charitable, religious or 
educational purpose, or for the purpose of mining, manufacture, drainage 
or irrigation, or of building ground for any such purpose, or for access to 
land used or required for and such purpose, 


authorise the acquisition thereof by the landlord upon such conditions 
as the Collector may think fit, and require the tenant ro sell his interest 
inthe holding or part to the landlord upon such terms as may be 
approved by the Collector, including full compensation to the teoant. 


(2) If the landlord tenders to the tenant suck sum as the Collec- 
tor has approved under Sub-section (1) as payment for any land, and the 
tenant refuses to receive the same, the Collector may, on the landlord 
depositing the said sum with the Collector, give possession of the land 
to tne landlord in the prescribed manner. 


95 Power of Collector to acquire land for communat 
purposes—(1) When the Collector is satisfied that no communal land is 
set for the common use of the villagers or for the supply of fuel to them 
or that any land so set apart or used is inadequate for the purpose, he 
may, after giving notice to the landlord and any other persons affected 
thereby and after making such enquiry as he thinks fit, determine the 
land or additional land needed for the purpose and epply to the State 
Government for the acquisition of such land under the Land Acquisition 
Act, 1894 (1 of 1894). On such application, the State Government may 
pass an order directing the Collector to take order for ecquisition of such 
land under the said Act. Thereupon the provisions of that Act shall 
apply as if the State Government had directed tke Collector to take 
order for the acquisition of such land under Section 7 of the said Act and 
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the land shall, after such acquisition, be set for the purpose for which it 
js acquired. 


(2) The cost of such acquisition including all charges incidental 
thereto, shall be borne by the State Government, any local authority or 
authoritics having jurisdiction over the area in which the land is situated 
the landlord and the raiyats or other persons benefited thereby in such 
proportions as the Collector may fix. If a local authority, landlord, raiyat 
or other person makes default in paying its or his share, if any of such 
cost, the Collector may recover such share— 


(i) in the case of local authority in such manner as may be 
prescribed ; and 


(iz) in the case of a landlord, raiyat or other person, in the same 
‘manner as an arrear of land revenue. 


(3) Subject to such rules as the State Government may prescribe 
in this behalf, the share, if any, or such cost payable by a raiyat under 
‘this section together with interest thereon at six percent per annum may, 
at the discretion of the Collector, take the form of annual payments, the 
amount of such payments being fixed with due regard to the prevailing 
Tents. 


Explanation—The expression ‘communal land’ means land recorded 
as Gochar, Rakshit or Sarbasadharan, in the record-of-rights or waste 
land which is either expressly or impliedly set apart for the common use 
of, or for the supply of fuel to the villagers whether recorded as such in 
“the record-of-rights of not. 


96. [ Omitted ] 


SURRENDER AND ABANDONMENT 


97. Surrender—(1) A raiyat not bound by a fease or other 
.agreement for a fixed period may at the end of any agricultural year, 
surrender his holding. 


(2) But, notwithstanding the surrender the raiyat shall be liable 
‘to indemnity the landlord against any loss of the rent of the holding for 
the agricultural year next following the date of the surrender, unless he 
gives to his landlord, at least three months before he sur end are tice ij 
writing of his intention to surrender, so 


(3) When a raiyat has surrendered his holding, the Court shall in 
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the following cases, for the purposes of Sub-section. (2), presume until the 
contrary is shown, that such notice was so fiven, namely : 


(a) if the raiyat takes a new holding in the same village from 
the same landlord during the ugricultural year next following 
the surrender ; 

(b) if the rniyat ceases, et least three months before the end of 
the agricultural year at the end of which the surrender is. 
made, to reside in the village in which the surrendered 
holding is situate. 


(4) The raiyat may, if he thinks fit, cause the notice to be 
served through the Revenue Court within the jurisdiction of which 
the holding or any portion of it is situate. 

(5) When a raiyat has surrendered nis holding, the landlord 
may enter on the holding and either let it to another tenant or take 
it into cultivation himself. 


(6) When a holding is subject to an encumbrance secured by a 
registered instrument, the surrender of the holding shall not be valid 
unless the landlord is informed or the incumbrance, and the surrender is 
made with the consent in writing, of the landlord and the- incumbrancer. 


(7) Save as provided in Sub-section.(6), nothing in this section shall 
affect any arrangement by which a raiyat and his landlord may arrange 
for a surrender of the whole or a part of the holding 


98. Abandonment—(1) If a non-resident or a resident raiyat who 
voluntarily abandons his residence in the village, ceases to cultivate his 
holding either by himself or soue other person, without giving notice to. 
his landlord and without arranging for payment of his rent as it falls due, 
the landlord may, at any time after the expiration of the agricultural year 
in which the raiyat thus ceases to cultivate, enter on the holding and let 
it to another tenant, or take it into cultivation himself. 

(2) Before a landlord enters under this section, he shall file a 
notice in the prescribed form in the Colilector’s office stating that he has. 
treated the holding as abandoned and is about to enter on it ecccordingly: 
and the Collector shall cause a notice to be published in such mannet as 
the State Government may, by rule, direct. 


(3) When a landlord enters under this section, the raiyat shall be 
entitled to iastitute a suit for recovery of possession of the land at any 
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time not later than the expiration of two years, or, in the case of a non- 
occupancy raiyat, six months from the cate of the publication of the 
notice, and thereupon the Court may, on being satisfied that the raiyat 
did not voluntarily abandon his holding, order recovery of possession on 
such terms (if any) with respect to compensation fo persons injured and 
payment of arrcars of rent as to the Court may seem just. 


(4) When the whole or part of a holding has been sub--let by a regis- 
tered instrument, the landlord shall, before entering under this section, on 
the holding, offer the whole holding to the sub-lessee for the remainder 
of the term of sub-lease es the rent paid by the raiyat who has ceased 
to cultivate the holding, and on condition of the sub-lessee paying to all 
arrears due from that raiyat. If the sub-lessee refuses or neglects within a 
reasonable time to accept the offer, the landlord may avoid the sub-lease 
‘and may enter on tke holding and let it to another tenant or cultivate it 
himself as provided in Sub-sections (1) and (2). 


NOTES —Section 98 (2) —Abandonment of holding—Notice is mandatory’ 
43 (1977) CLT (Notes) 52 


SUBDIVISION OF TENANCY 


99. Division of tenancy not binding on landlord without his 
.consent—(1) Save as provided in Sections 18, 31 and 31-A and other- 
wise provided in the next two succeeding sub-sections a division of 
tenure or bolding or distribution of rent payable in respect thereof, shall 
not be binding on the landlord unless it is made with his express consent 
4{n writing or with that of his agent duly authorised in that behalf ; 


Provided that if it is proved that in any landlord’s rent roll there 
4s an entry showing that any tenure or holding has been divided, or that 
‘the rent payable in respect thereof has been distributed, such landlord 
‘may be presumed to have given his express consent in writing to such 
division or distribution 


(2) Where there is division or tenure or holding and distribution 
of rent payable in respect thereof, whether such division took place before 
or after the coming into {force of the Orissa Tenancy (Amendment) Act, 
1947, and the portion of the tenure or holding so divided is defined by 
‘metes and bounds, such division shall not require the express consent 
provided in Sub-section (1) and the landlord shall, on receiving notice of 
such division and distribution of rent be deemed to recognise the division 

‘of tenure or holding and distribution of rent agreed upon by the 
cosharer tenants. 
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(3) (2) The landlord may, within six months of the date of the 
receipt of notice of the division of tenure or holding and distribution of 
rent referred to in Sub-section. (2), make an application to the Collector 
for a just and equitable distribution of rent of such tenure or halding. 
The Collector shall, on making such enquiry as he deems fit, order a 
distribution of rent, of such tenure or holding which is tair and 
equitable. 

(b) If the co-sharer tenants fail to arrive at an &greement in 
respect of the distribution of rent though there may be division of 
tenure or holding by metes and bounds, the Collector shall, on the 
application of one or more co-sharer tenants, distribute the rent cof such 
‘tenure or holding. 

(c) An order passed by the Collector under Clause :(a) or Clause 
{b) of this sub-section shall be deemed to have divided the tenure or 
holding, as the case may be, with the express consent of the landlord as 
required by Sub-section (1). 


(4) The distribution of rent of the tenure or holding by the 
Collector shall be made in accordance with the rules prescribed by the 
State Government. 

Explanation—For the purp3se of this section, a tenure or holding 
shall be deemed to be divided by metes and bounds, if there is separate 
possession of portion Of such tenure or bolding by tenant. 


‘NOTES —Section 99—Suit by coshbarer landlord for rent-Some of the 
tenants and cosharers not made parties-Decree-is not a rent 
decree. 27 (1961) CLT 293. 


EJECTMENT 


100 No ejectment except in execution of decree—No ten- 
ant shall be ejected from his renure or holding exceptin execution of a 
decree. 


NOTES —Section 100—Object of-word ‘‘Decree’’-Meaning of 
25 (1959) CLT (Notes) 52 


‘MEASUREMENTS 


101. Landlord’s right to measure land—(1) Subject to the 
‘provisions of this section end any contract, a landlord may, by .himself€ 
‘or by any person authorized by him in this behalf, enter’on and .m22sure 
-all land comprised in his estate or tenure. 
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(2) A landlord shall not, without the consent of the tenant or 
the written permission of the Collector, be entitled to measure land more 
than once in ten years, except in the following cases, namely : 


(a) where the area of the tenure or holding is liable, by reason 
of alluvion, diluvion or reclamation to vary from year to 
ycar, and the rent payable depends on the area ; 


(b) where the area under cultivation is liable to vary from year 
to year and the rent payable depends on the area uncer 
cultivation ; 


(c) where the landlord is a purchaser otherwise than by volun- 
tary transfer and no: more than two years have elapsed 
since the date of his entry under the purchase. 


(3) The ten years shall be computed from the date of the last 
mensurement, whether made before or after the commencement of this 


Act. 


102. Power for Court to order tenant to attend and point 
out boundarles—(1) Where a landlord desires to measure any land which 
he is entitled to measure under S:ction 101, the Revenue Court may, on 
the application of the landlord, make an order requiring the tenant to 
attend and point out the boundaries of the land. 


(2) If the tenant refuses or neglects to comply with the order, & 
map or other record of the boundaries and measurements of the land, 
prepared under the direction of che landlord at the time when the tenant 
was directed to attend, it shall be presumed to be correct untii the 


contrary is shown. 


103. Standard of measurement—(1) Every measurement of land 
made by order of a Revenue Court or of a Revenue Officer in any suit or 
proceeding under this Act shall be made by the acre, unless the Court or 
Revenue Officer directs that it be made by any other specified standard. 

(2) If the rights of the parties are regulated by any local measure 
other than the acre, the acre shall be converted into the local measure 
for the purposes of the suit or proceeding. 

(3) The State Government may, after local inquiry, make rules 
declaring for any local area the standard or:standards of measurement 


locally in use inthat area; and every declaration so {made shall be 
presumed ty be correct until the contrary is shown. 
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‘MANAGERS 


104. Power to call upon co-owners to a show cause why 
should not appoint a common manager— When any dispute exists 
between co-owners of an estate, sub-proprietary interest or tenure as to 
the management thereof, and in consequence there has ensuzd, or is 
likely to ensue— 


(a) inconvenience to the public, or 

(b) injury to private rights, 
“the District Judge may, on the application in case (a) or the Collector and 
in case (b) of any person having an interest in the estate, sub-proprietary 
interest or tenure, direct a notice to be served on all the co-owners, 
calling on them to show cause why they should not appoint a common 
manager : 

Provided that a co-owner of an estate, sub-proprietary interest or 
tenure shall not be entitled to apply under this section unless he is 
actually in possession of the interest he claims, and, if he is a co-owner 
of an estate, unless his name and the extent of his interest are registered 
‘under the Land Registration Act, 1876 (Ben, Act VII of 1876) and if he 
‘js a co-owner of a sub-proprietary interest or tenure, unles he is 
registered or recorded in the manner indicated in Clause (a) or Clause 
{b) of Sec. 69. 


105 Power to order them ‘to eppolnt a manager If cause is 
not shown—If the co-owners fail to show cause as aforesaid within one 
month after service of a notice under Section 104, the District Judge may 
make an order directing them to appoint a common manager ; and a copy 
of tke order shall be served on any co-owner who did not appear before 
it was made 


106 Power to appoint manager if order is not obeyed—If the 
co-owners do not, within such period not being less than one month 
after the making of an order under Section 105 as the District Judge may 
fix in this behalf, or where the order has been served as direcced by that 
section within a like period after such service, appoint a common 
‘manager and report the appointment for the information of the District 
Judge, the District Judge may, unless it is shown to his satisfaction that 
there is a prospect of a satisfactory arrangement being made within a 
reasonable time. 

(a) direct that the estate, sub-proprietary interest or tenure be 
managed by the Court of Wards, in any case in which the 
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Court of Wards consents to undertake the management 
thereof ; for. 


(5) in any case appoint a manager. 


107 Power to nominate person to act in all cases under Ct 
(b) of last section—The State Government may nominate a person for 
any local area to manager all estates, sub-proprietary interests and tenures 
within that local area for which ijt may be necessary to appoint a manager 
under Clause (b) of Sections. 106 ; and, when any person has been so 
nominated, no other person shall be appointed manager under that clause 
by the District Judge unless in the case of any estate the District Judge 
thinks fit to appoint cne of the co-owners themselves as manager 


108. Application of the Court of Wards Act, 1879 to manage- 
ment by Court of Wards—In any case in which the Court of Wards 
undertakes under Section 106, the management of an estate, sub- 
proprietary interest tenure, SO much of the provisions of the Court of 
Wards Act, 1879 (Ben. Act IX of 1879) as relates to the management of 
immovable property shall apply to the management. 


109. Provisions appilcable to manager and ce-owners—(1) A 
manager appointed under Section. 106 may, if the District Judge thinks fit 
be remunerated by a fixed salary or fixed percentage of the money coll- 
ected by him as manager, or partly in one way and partly in the other, as 
the District Judge from time to time directs. 


(2) He shall give such security for the proper discharge of his 
duties as the District Judge directs. 

(3) He shail, subject to the contro! of the District Judge have, for 
the purposes of management, the same powers as the co-owners jointly 
might, but for his appointment, have exercised and the co-owners shalt 
not exercise any such power. 

(4) He shall deal with and distribute the profits in accordance 
with che orders of the District Jud ge. 

(5) He sball keep regular accounts, and allow the co-owners or any 
of them to inspect and fake copies of those accounts. 

(6) He shall pass his accounts at such period and in such form as 
the District Judge may direct. 


(7) He may make any application which the proprietors could 
make under Section 115'or under Section 211. 
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(8) He shall be removable by the crder of the District Judge and 


not otherwise. 

(9) When the office of manager falls vacant ‘in any manner, the 
District Judge may, subject to the provisions of Scction 107, appoint 
another manager in his place; and the foregoing provisions of this section 
shall apply to any manager so appointed. 

110 Power to restore management to co-owners—W hen an 
estate, sub-proprietary interest or tenure has been placed under the 
management of the Court of Wards, or a manezeger has been appointed for 
‘the same under Section 106 or Section 109, Sub-section. (9), the District 
Judge may ant any time direct that the management of it be restored to the 
co-owners, if he is satisfied that management will be conducted by them 
withcut inconvenience to the public or injury to private rights. 

111 Power to make rules—T he High Court may make rules defi- 


ning the power and duties of managers under this Chupter. 


© 
CHAPTER XI 


RECORD-OF-RIGHTS AND SETTLEMENT OF RENTS 


PART I 
RECORD-OF.RIGH TS 


112. Power to order survey and preparation of record-of- 
rights—(1) The State Government may, in any case if it thinks fit, 
make an order directing that a survey be made and a record-of-rights be 
prepared, by a Revenue Officer, in respect of the lands in any local area, 
estate or tenure or part thereof. 

(2) In particular and without prejudice to the generality of the 
foregoing power, the State Government may meke such an order in the 
following cases, namely : 

(a) where— 

(i) The inndlord or tenants, or 

(38) Aa proportion of not less than one-half of the total number 
of landlords, or 

(i242) a landlord, or a proportion cf the landlords, whose inte- 
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rest, or the aggregate of whose interests respectively, in 
tne lands cfgthe lccal area, estate or tenure or part thereof 
is not less than one-half of the total shares of all the 
landlords therein, or 


(iv) a propcrtion of pot less than one-fourth of the total number 
of tenants, 


applies, or apply for such an order, depositing, or giving security for such 
amount for the payment of expenses as the State Government directs ; 


(b) where the preparation of such a record is calculated to settle 
or avert a serious dispute existing or likely to arise between 
the tenants and their landlords generally ; 


(c) where the local area, estate or tenure or the part thereof 
belongs to, or is managed on behalf of the Government, is 
managed by the Court of Wards or a manager appointed by 
the District Judge under Section 106 or Section 109, 
Sub-section (9) ; 


(d) where a settlement of land-revenue is being or is about to be 
made in respect of the local area, estate or tcnure or of the 
part thereof. 


Explanation 1—The term ‘‘settlement of land-revenue”, as used in 
Clause (d), includes a settlement of rents in an estate or tenure which 
belongs to the Government. 


Explanation 2—A superior landlord may apply for an order under 
this section, notwithstanding that his estate or part thereof is temporarily 
Jeased to a tenure-holder, 


(3) A notification in the official Gazette of an order under this 
section shall be conclusive evidence that the order has been duly made. 


(4) The survey shall be made and the record-of-rights prepared in 
accordance with rules made in this behalf by the State Government. 


NOTES—Sections 112, 113 and 117 (3)—Entry of status of a person as 
son in the record of rights—Raises a presumption of his being 
the adopted son. 39 (1973) CLT 1013 


113. Particulars to be recorded— Where an order is made under 
Section 112, the particulars to be recorded shall be specified in the order, 
2nd may include, either without or in addition to other particulars, some 
er all of the following, namely : : 
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(a) the name of each tenant or occuoant ; 

(2) the class to which each tenant belongs, that is to say, 
whether he is a tenure-holder, bazyaftidar, raiyat holding at 
fixed rates, settled raiyat, occupancy-raiyat, non-occupancy- 
raiyat, under-raiyat or chandnadar ; and, if he is a tenure- 
holder, whether he is a permanent terure-holder or not, and 
whether his rent is liable to enhancement during the 
continuance of bis tenure : 

(c) the situation and quantity and one or more of the boundaries. 
of the land beld by each tenant or occupier ; 

(d) the name of each tenant’s landlord ; 

(e) the name of each proprietor in the local area or estate ; 

(f) the rent payable at the time the record-of-rights is being 
prepared : 

(2g) the mode in which that rent has been fixzxed—whether by 
contract, by order of a Court, or otherwise ; 

(A) if the rent is a gradually increasing rent, the time at which 
and the steps by which, it increases ; 


(3) [Omitted] 

() the rights and obligations of each tenant and landlord in 
respect of—- 

(3) the use by tenants of water for agricultural purposes, 
whether obtained from a river, jhil, tank or well or any 
other source of supply, and 

(ii) the repair and maintenance of appliances for securing a& 
supply of water for the cultivation of the land held by 
each tenant, whether or not such applianees be situated 
within the boundaries of such land ; 

(2) the special conditions and incidents (if any) of the tenancy ; 

(1) any right of way or other easement attaching to the land for 
which a record-of-rights is being prepared ; 

(m) if the land is claimed to be held rent-free—whbether or not 
rent is actually paid, and, if not paid, whether or not the 
occupant is entitled to hold the laud withcut payment of 
rent, and if so entitled, under what authority. 


NOTES—Section 1713—Entry is Kbatian showing father’s name has 
evidentiary value. 26 (1960) CLT (Notes) 135 
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114. Power to order survey and preparation of record-of- 
rights as to water—The State Government may, for the purpose of 
settling or averting disputes existing or likely to arise between landlords, 
tenants, proprietors, or p2rsons belonging to any of these classes, 
regarding the use ot passage of water make an order directing that a 
survey be made and a record-of-rights be prepared by 2 Revenue Officer 
to ascertain and reccrd the rights and obligations of each tenant and 
landlord in any local area, estate or tenure or part thereof, in respect of— 

(a) the use by tenants of water for agricultural purposes whether 
obtained from a river, jhil, tank or well or any other source 
of supply ; and 

(b) the repair and maintenance of appliances for securing 2 
supply of water for the cultivation of the land held by each 
tenant, whether or not such appliances be situated within 
the boundaries of such land. 


115. Power of Revenue Officer to record particulars on 
application of proprietor, tenure-holder or of targe proportlon of 
fsaiyats—On the application of one or more of the proprietors or tenure- 
‘holders, or of a large proportion of the raiyats, of an. estate or tenure, 
and on the applicants depositing or giving security for the required 
amount for expenses, a Revenue Officer may, subject to, and in accordance 
with rules made in this behalf by the State Government, ascertain and 
record all or any of the particulars specified in the Section 113 with 
respect to the estate or tenure or any part thereof. 


116. Preliminary publication amendment and fina! publloa- 
tlon of record-of-rights—(1) When a draft record-of-rights has been 
‘prepared, the Revenue Officer shall publish the draft in the prescribed 
manner and for the prescribed period and shall receive and consider any 
objections which may be made to any entry therein, or to any omission 
therefrom, during the period of publication. 


(2) When such objections have been considered and disposed of 
eccording to such rules as the State Government may prescribe, and (if a 
settlement of land-revenue is being or is about to be made) the Settlement 
‘Rent Rall has been incorporated with the record under Section 124, Sub- 
section (3), the Revenue Ofticer shall finally frame the record, and shall 
cause it to be finally published in the prescribed manner: ; and- the 
‘mblication shall be conclusive evidence that the record has ର duly 
made under this Chapter. 
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(3) Sep:rave draft or final records may be published under Sub- 
section (1) or Sub-section (2) for different local areas, estates, tenures or 
purts thereof. 


117. Presumption as fe final publication and correctness of 
record-of-rights—(1) In any suit or other proceeding in which a record- 
of-riguts pubiisned under this Chapter, or a duly certified copy thereof or 
extrect theictrom, 1s produced, such record-of-rights shall be presumed to 
have been finally published, unless such publication is expressly denied ; 
and a ceriificate signed by the Revenue Officer, or by the CGoillector of 
any districc 1n whicn the local area, estate or tenure or part thereof to 
which the record-of-rights relates is wholly or partly situate, stating thut 
a record-of-rights has been finally published under this Chapter, shall be 
conclusive evidence of such publication. 


(2) Thc State Government may, by notification, declare, with 
regard to any specified area, that a record-of-rights has been finally 
published for any village included in such area, and such notification 
shall be conclusive evidence of such publication. 


(3) Every entry in a record-of-rights so published shall be evidence 
of the matter referred to in such entry, and shall be presumed to be corr- 
ect until it is proved by evidence to be incorrect : 


Provided that, if any entry in a record-of-rights is altered ina 
subsequent record-of-rights, the latter entry shall be presumed to be 
correct until it is proved by evidence to be incorrect, but the previous 
entry shall be admissible as evidence of the facts existing at the time 
such entry was made. 


NOTES —Section 117 (3)—Record of rights Value of entry. 
27 (1961) CLT (Notes 74) 45 


Section 117—Scope-Evidence Act. 1872-Section 35-Scope of-Record 
of rights-Evidentiary value-W hen it amounts to title. 


A record of rights may not tentamount to title. But where it is 
asserted that title inheres in a particular person and in support of such 
claim of title, old records-of-rights are shown, courts have considered it 
prudent to attach importance to such document and in certain cases have 
even gone to treat such entries as basis of title, 37 (1971) C.L.T. 420 


serees Section 117 (3)—Presumption under—Rebuttal a question of 
ract—AIR 1930 P.C 91 followed-Conduct of the parties both before and 
after the making of the settlement entries are undoubtedly very relevant, 
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See AIR 1958 Patna 279 28 (1962) (CLT (Notes 4) 3 : LL RK 195% 
Cuttack, 635, 


Section 117 (3) Scope—In the record of rights prepared under 
the Orissa Tenancy Act a person is described as the son of another— 
There can be presumption that he is the adopted son. 

34 (1968) C.L.T 778. 


Section 117 (3)—Significance of entry—Admission of member 
to bea member of joint family and the properties to be joint family 
properties—Scope of—A.IR 1937, Pat. 165 followed 28 (1962) C.LT 
(Notes 4) 3: I.L.R 1961 Cuttack 635. 


PART I} 


Settlement of rents, preparation of Settlement Rent Roll, and 
disposal of objection, in cases svhere a setilement of 


land revenue is being or is about to be made 


Po 


118. Settlement of rents and preparation of Settlement Rent 
Roll when to be undertaken by Revenue Officer—In every case in 
which a settlement of land revenue is being or is abczut to made, the 
Revenve Officer shall, after publication of the draft of the record-of- 
tights under Section. 116, Sub-section. (1)— 


(a) settle fair and equitable rents for tenants of every class ; 


(b) notwithstanding anything contained in Section. 248, settle 
a fair and equitable rent for any land in respect of which he 
has recorded, in pursuance of Clause (m) of Section. 113, 
that the occupent is entitled to bold it without payment of 
rent, and 

(c) prepare a Settiement Rent Rol! : 


Provided that the Revenue Officer shall not settle the rents of 
tenants of every class in an estate or tenure belonging to the Government 


if it does not appear to the State Government to be expedient that he 
should do so. 


119. Procedure for Settlement of rent and preparation of 
Settlement Rent Roll under this Par¢—(1) For the purposes of settling 
rents under this Part and preparing a Settlement Rent Roll, the Revenue 
Officer may proceed in any one or more of the following ways or partly 
in another, that is to say—~— 
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(2) if in any case the landlord and tenant agree between them- 
selves as to the amount of the rent fairly and equitably 
pzyabile; the Revenue Officer shall satisfy himself that the 
rent so agreed upon jis fair and equitable; and if he is so 
satisfied, but not otherwise, it may be settled and recorded 
as the fair and equitable rent ; 


(8) the Revenue Officer may himself propose what he deems to 
be the fair and equitable rent; and if the amount so proposed 
is accepted, either orally or in writing, by the tenant, and 
if the landlord, after notice to attend, raises no objection, 
the rent so proposed may be settled and recorded as the fair 
and epuitable rent ; 


(c) if the circumstances are, in the opinion of the Revenue 
Officer such as to make it practicable to prepare a Table of 
Rates shor ing for any local area, estate, tenure or village or 
part thereof, or for each class of land in any local area, 
estate tenure or village or part‘ thereof, the rate or rates of 
rent fairly and equitable payable by tenure-holders and 
raiyats and underraiyats of each class, he may frame a Table 
of Ratcs and settle and record all or any of the rents on the 
basis of such rates in the manner hereinafter described ; 


(d) the Revenue Officer may settle all or any of the rents by 
maintaining the existing rentals recorded in the record-of- 
rights as published under Section. 116, Sub-Section, (1) or 
by enhancing or reducing such rents ; 


Provided that in making any such settlement, regard shall be had 
to the principles laid down in Sections 7 to 10, 32 to 43, 45, 46, 51, 58 to 
60, 234 and 247. 

(2) The Settlement Rent Roll shall show the name of each 
landlord and of each tenant whose rent has been settled and the amount 
of each such terant’s rent payable for the area shown against his name. 

120. Contents of Table of Rates—(1) If a Table of Rates is 
prepared, it shall specify— 

(a) the class or several classes of land for which, having regard 
to the nature of the soil, situation, means of irrigation, and 
other like considerations, it is in the opinion of the 
Revenue Officer necessary or practicable to fix a rate or 
different rates of rent: and 
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(b) the rate or rates of rent fairly and equitably payable by 
tenants holding land of each such class where rent is liable 

to alteration. 

(2) Local publication of Table—When the Revenue Officer has 
prepared the Table of Rates he shall publish it in the local area, estate, 
tenure or village to which it relates, in the vernacular language prevailing 
in the district, and in the prescribed manner. 

(3) Revenue Officer to deal with objections—Any person cbjecting 
to any entry in the Table of Rates may present a petition to tance Revenue 
Officer within a period of one month after such pub.ication, and the 
Revenue Officer shall consider any such objection and may alter cr 
amend the Table. 

(2) Table to be submitted to sunerior revenue authority~—lIf no 
objection is made within the said period of one month, or, where 
objections arte made after thcy have been disposed of, tbe Revenue 

Officer shall submit his prececdings to the revenue authority empowered 
by rule made by the State Government to confirm the Tables and Rent 
Rolls prepared under this Part (hereinafter called the ‘‘confirming 
authority’”’) with a full statement of the grounds of his proposals, and 
shall forward any petitions of objection which he may have received. 


(5) Proceedings of confirming authority—T he confirming authority 
may confirm a Table submitted under Sub-section (4), of may disallow 
the same, or may amend the same in any manner which appears to it 
proper, and may allow in whole or in part any cbjection forwarded 
therewith or subsequently made, or may return the case for further 
inquiry. 

(6) Effect of Table— When a Table of Rates has been confirmed 
by the confirming authority, the order confirming it shall be conclusive 
evidence that the proceedings for the preparation of the Table have been 
duly conducted in accordance with this Act; and it may be presumed that 
the rates shown in the Table for tenants of each class, for each class of 
land, are the fair and equitable rates payable for land of that class within 
the area to which the Table applies. 

121. Application of Table of Rates— When a Table of Rates bas 
been confirmed under Sec. 120, Sub-sec. (5), the Revenue Officer may 
settle all or any of the rents, and prepare the Settlement Rent Roll on 
the basis of the rates shown in the Table by calculating the rental of 
each tenure or each holding of a raiyat or under raiyat on the area of 
such tenure or holding at the said rates : 
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Provided that the Revenue Officor shall not be bound to apply the 
said rates in any particular case in which he may consider it unfair or 
inequitable to do so. 


122 Ruiss and principles to be followed in framing Table of 
Rutos, and settling rents in accordance therewith—In framing a 
Table of Rates under Sec. 120, and in settling rents under Sec. 121, the 
Revenue Officer shall be guided by such rules as the State Government 
may makz in this bebalf, and shall, so far as may be, and subject to the 
proviso to the said Sec. 121, have regard to the general principles of this 
Act regulating the enhancement or reduction of rents. 


123 Preliminary publication and amendment of Settisament 
Rent Roll—(1) When a Settlement Rent Roil for a local area, estate, 
tenure or village or part thereof has been prepared, the Revenue Otticer 
shall cause a draft of it to be published in the prescribed manner and tor 
the prescribed period, and shall receive and consider any objections 
made to any entry therein, or omission therefrom, during che period of 
publication, and shall dispose of such objections according to such rules 
as the State Government may prescribe. 


(2) The Revenue Officer may, of his own motion or on the appli- 
cation of any party aggrieved, at any time before 2 Settlement Rent Roil 
is submitted to the confirming authority under Sco. 124, revise 2ny tent 
entered thercin : 

Provided that no such entry shall be revised until reasonable notice 
has been given to the parties concerned to appear and be heard in the 
matter. 


124. Finai revision of Settlement Rent Holi and incorporation 
Df the same in the record-of-rights—(1) Wnen a 1 objzctions have 
been disposed of under Sec. 123, the Revenue Otficer shall submit the 
Settlement Rent Roll to the confirming authority, with a {ull statement 
of the grounds of his proposals ind a summary of the objections (if any) 
which he has received. 
(2) Theconfirming authority may sanction the Settlement Rent 
Roll, with or without amendment, or may return it for.revision : 


Provided that no eatry shall be amended, or omission supplied 
until reasonable notice has been given tt the parties concerned to appear 
and be heard in the matter. 
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(3) After sanction by the confirming authority, the Revenue 
Officer shall finally frem- the Settlement Rent Roll, and shall incorporate 
it with the record-of-rights published in dratt under Sec. 116. 


125. Appsal toc, and revision by, superior reventus autho- 
rities—(1) An appeal, if presented within two months from the date of 
the order appealed agninst, shall lic from every order passcd by a 
Revenue Officer, prior te the final publication of ‘record-of-rights’, on 
any objection made under Scc. 120, Sub-sec. (3), or Sec. 123 ; and such. 
appeal shall lie to such superior revenue authority as the State Govern- 
ment may, by rule, prescribe. 


(2) The Board cf Revenue may, in any case under this Part, om 
application or of its own motion, direct the revision of any record-of- 
rights, or any portion of a record-of-rights, at any time within two years 
from the date of ihe certificace of final publication, but not so as tc 
affect any order passed by a Civil Court under Sec, 125 : 


Provided that no such direction shall be mide until reasonable 
notics has been given to che perties concerned to appear and be heard in 
the matter. 


126. Jurisdiction of Civil Courts in matters relating to rent— 
(1) Any person aggrieved by an entry of a rent settledin a Settlement 
Rent Roll prepared under Secs. 119 to 124 and incorporated in a record- 
‘of-rights finally published under Sec. 116, or by an omission to settle 
n rent for entry in such Settlement Rent Roll, may institute a suit in the 
Civil Court which would have jurisdiction to entertain a suit for the 
possession of the land to which the entry relates or in respect of which 
the omission was made. 


(2) Such suit must be instituted within six months from the date 
of the certificate of final publication of the recerd-of-rights, or, if an 
appzal has been presented to a revenue authority under Sec. 125, then 
within six months from the date of the disposal ‘of such appeal. 


(3) Such suit may be instituted on any of the following grounds 
and on no others, name]y : 


(a) that the land is not liable to payment of rent ; 


(b) that the land, although entered in the record-of-rights as 
being held rent-free, is liable to the payment of rent: 


(c) that the relation cf landlord end tenant dces not exist ; 
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fa) that the lani has bren wroigly recardzd as partofa 
particular estate, sub proprietary interest or tenancy, or 
wrongly omitted from the lands of an estate, sub-proprietary 
interest or tenancy ; 

Ce) that Che tenant belongs to a class different from that to 
which he is shown in the record-of-rights as belonging ; 

{f) that the Revenue Officer has not postponed the operation 

of the settled rent under the provisions of Section 1259, 

proviso (a), has wrongly fixed the date from which it is to 

take effect under that clause*; 

{g) that the special conditions and incidents of the tenancy, or 
any right of way or other easement attaching co the land 
which is the subject of the tenincy, have not or has not 
been recorded, or have, or haus been wrongly recorded. 

The Government skall not be made a defendant in any such suit, 
wnless the Government is landlord or tenant of the land to which the 
aforesaid entry relates or in respect of which the aforesaid omission was 
ma de. 

(4) If it appears to the Court that the entry of rent settled is 
incorrect, it shall, in case (a} or case (c) mentioned in Sub-section. (3), 


Aa 


declare that no rent is payable, and shall in any other case settle 2 
fair rent ; 

and, in any ‘ase referred to in Clause (g) of the said Sub-section. 
X3), the Court may deciare the date fromswhich the rent sectled is to take 
effect, or pass such order relating to the entry as it may think fit 

(5) When the Court has declared under Sub-section (4) that no 
rent is payable, the entry to the contrary effect in the record-of-rights 
shall be deemed to be cancelled. 

(6) In settling a fair rent under Sub-section. {4}, the Court shal! 
be guided by the rents of the other tenures or holdings of the same class 
‘comprised in ‘the same Settlement Rent Roll, as settled under Sections 
119 to 1224. 

(7) Any rent settled by the Court under Sub-section (4) shall be 
deemed to have been duly settled in place of the rent entered in the 
Settlement Rent Roll. 

(8) Save as provided in this section, no Suit shall bz brought in 
any Civil Court in respect of the settles.ent of any rent or the omissisn 
to settle any tent under Secs. 119 to 124. 
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(9) Ween a Civil Court has passed final orders or a decree under 


this secticn, jit shall notify the sam: to the Collector of the district whe 
shall muko a note of such orders ar decree in the record-of-rights finally 
published under Sec 116, Sub-sec. (2), and such note shall be deemed to be 
part of the record. 


127 Presumptions as to rents settled under Secs 119 to 125— 
Subject to the provisions of Sec, 126, all rents settied under Secs. 11S 
to 124 and entered in a record-of-rights finally published under Sec. 116, 
or settled under Sec 1%5, shball be deemed to have been correctly settled 
Prd to be fair and equitable rents within the meaning of this Act. 


PARTY fil 


Settlement of rents and decision of disputes in cases where a settle- 


ment of land-revenue is not being or is not about to he made. 


128 Settlement of rent by Revenue Officer in cases where 
a settlement of land revenue is not being or is not about to be 
made—(1) When, in any case in which a settlement of land-revenue is 
not bzing made or is not to be made, either the landlord or the tenant 
applics, within three months from the date of the certificate of the final 
publication of the record-of-rights under Section 116, Sub-section. (2), for 
a settlement of rent, the Revenue Officer shall settle a fair and equitable 
rent in respect of the land by the tenant. 


Ezxplanation—A superior landlord may apply for a settlement of 
rent, notwithstanding that his estate or tenure or part thereof has been 
temporarily leased. 


(2) When, in any case in which a settlement of land-revenue is not 
being made or is not about to be made, the Revenue Officer has recorded, 
in pursuance of Clause (m) cof Section 113, that the cccupant of any land 
claimed to be held rent-free is not entitled to hold it withcut payment 
of rent, and either the landlord or the occupant applies within three 
months from the date of the certificate of the final publication of the 
record-of-tights under Section 116, Sub-section (4), for a settlement of 
po the Revenue Officer shall settle a fair and equitable rent for the 
and. 

(3) Every application under Sub-section. (1) or Sub-section (2) 
has, notwithstanding anything contained in the Court-Fees Act, 1870 


(VII of 1870) bear such stamp as the State Government may prescribe by 
notification in the official Gazette. 


Digitized by PPRACHIN, SOA 


ORISSA TENANCY ACT, 1913 73 


(4) In settling rents under this section, the Revenue Otfficor shall 
presume, until the contrary is proved, that the existing rent is fair and 
‘equitable, and shall have regard to the rules laid down in this Act for 
the guidance of the Revenue Courts in increasing or reducing rents, as the 
case may be. 


(5) The Revenue Officer may in any case under this section 
propose to the parties such rents as he considers fair and cquitable : and 
che rents so proposed, if accepted orally or in writing by the parties, 
may be recorded as the fair rents, and shall be deemed to bave been duly 
settled under this’ Act. 


(6) Where the parties agree among themselves, by compromise or 
otherwise, as to the amount of the fair rent, the Revenue Officer shall 
satisfy himself that the amount agreed upon is fair and equitable, and if 
so satisfied, but not otherwise, he shall record the amount so agreed upon 
.as the fair and equitable rent. If not so satisfied, he shall himself settle 
a fair and equitable rent as provided in Sub-sections. (4) and (5), 


(7) An applicant for a settlement of rent under this section may 
no dispute any entry in, or any omission from, the finally-published 
record unless he files simultaneously a plaint under Section. 130 for the 
alteration of such record, in which case the Court shall proceed to 
dispose of the same before dealing with the application under this 
section 


129. Decision of questions arising during the course of 
settlement of rents under this Part— Where, in any proceeding for 
settlement of rents under this Paat, any of the following issues arise : 


(a) whether the land is or is not, liable to the payment of rent ; 
(5) whether the land, although entered in the record-ot-rights 
as being held rent-free, is liable to the pay ment of rent ; 

(c) whether the relation of landlord and tenant exists ; 

(d) whether the land has been wrongly recorded as part of 
particular estate, sub-proprietary interest or tenancy, or 
wrongly omitted from the lands of an estate, sub-proprietary 
interest of tenancy ; 

(ec) whether the tenant belongs to a class different from that to 
which he is shown in the record-of-rights as belonging. 


(f) whether the special conditions and incidents of the tenancy 
or any right of way or other easement attaching to the land 
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have not, or has not, been recorded, or have, ot has, been. 
wrongly recorded ; 


the Revenue Officer shall try and decide such issue and settle the 
rent under Section. 128 accordingly : 


Provided that the Revenue Officer shall not try any issue under 
this section which has been, or is already directly and substantially in 
issue between the same parties, or between parties under whom they or 
any of them claim, and has been tried and decided, or is already being 


tried, by a Revenue Officer in a suit instituted before bim under 
Section 130. 


130. Institutlon of suit before a Revenue Officer—In 
proceedings under this Part, suit may be instituted before a Revenue 
Officer oF any time within three months from the date of the certificate 
of the final publication of the record-of-rights under Sub-sec. (2) of Sec. 
116, by presenting a plaint on stamped paper for ‘the decision of any 
dispute regarding any entry which Revenue Offcer has made in, or any 
omission which the said officer has made from, the record, whether such 
dispute be between landlord and tenant, or between landlords of the same 
or of neighbouring estates, or between tenant and tenant, or as to 
whether the relationship cof landlord and tenant exists, or as to whether 
land held rent- free is properly so held, or as to any other question 
relating to the title in land or to any interest in land as between parties 
to the suit : and the Revenue Officer shall hear and decide the dispute : 

Provided that the Revenue Officer may, subject to such rules as the 
State Government may prescribe in this behalf, transfers any particular 
case or class of cases to a competent Civil Court for trial : 

Provided also that in any suit under this section the Revenue 
Officer shall not try any issue which bas been, or is already directly and. 
substantially in issue between the same parties, ort, between parties under 
whom they or any of them claim, in proceedings for the settlement of 
rents under this Part, where such issue has been tried and decided or is 
already being tried by a Revenue Officer under Sec. 129. 


131. Procedure to be adopted by Revenue Officer—(1) In alf 
proceedings under Sec, 128, Sec. 129 and Sec. 130, the Revenue Officer 
shall, subject to rules made by the State Government under this Act, 
adopt the procedure laid down in the Code of Civil Procedure, 1908 
(V of 1908), for the trial of suits; and his decision in every such 
proceeding shall have the force and effect of a*decree of a Civil Court in 
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a suit between the parties, and subject to the provisions of Sections, 132 
and 135, shall be final. 


(2) Notwithstanding the period of limitation provided for in 
Sections 128 and 130, the Revenue Officer may, at his discretion, permit 
an application under Section 128, or a suit under Section 130, to be 
amended by the addition of parties, or otherwise, at any time during the 
pendency of the same. 


(3) A note of all rents settled under Section 128 and of all 
decisions of issues or disputes under Sec. 129 or Sec. 130, and of all rents 
commuted under Sec. 47 by a Revenue Officer appointed by the designa- 
tion of Settlement Officer or Assistant Settlement Officer, shall be made 
in the record-of-rights finally published under Sub-section (2) of Section 
116, and such note shall be deemed to be part of the record. 


132. Revision by Revenue Officer—Any Revenue Officer 
specially empowered by the State Government in this behalf may, on 
application or of his own motion, within twelve months from the making 
‘of any order or decision under Sec. 128, Sec. 129, Sec. 131, revise the 
same, whether it was made by himself or by any other Revenue Officer, 
but not so as to affect any order passed or decree made under 
Section 136 : 


Provided that no such order or decision shall be so revised if 
.an appeal from it is pending under Section 135 or until reasonable notice 
has been given to the parties concerned to appear and be heard in the 
matter. 


133. Correction by Revenue OfflIcer of mistakes in record- 
of-rights—Any Revenue Officer specially empoweredgby the State 
Government in this behalf may, on application or of his own motion, 
within twelve montbs from -the date of the certificate of the final 
publication of the record-of-rights under Sub-sec. (2) of Sec 116, correct 
any entry in such record-of-rights which he is satisfied has been made 
owing to bona fide mistake. 

Provided that no such correction shall be made if an appeal 
affecting such entry is pending under Section 135, or until reasonable 
notice has been given to the parties concerned to appear and be heard in 
the matter. 


NOTES—Section 133—Scope of Correction of a settlement entry- 


Jurisdiction of the Revenue Officer. 28 (1962) C.L.T (Notes 4) 
3; LL.R-1961 Cutt. 635. 
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134. Bar to jurisdiction of Civii Courts—Subject to the pro- 
visions of Sec, 135, a Civil Court shall not “entertain any applicaticn or: 
suit concerning any matter which is or has already been the subject of 
an application made, suit instituted or proceeding taken under Sections 
128 to 132. 


135 Appeals frem decisions of Revenue Offlcers—(1) The 
State Government shall appoint one or more persons to be a Special Judge 
or Special Judges for the purpose of hearing appeals from the decisions of 
Revenue Officers under Secs 128 to 133. 


(2) An cpoeal shall lie to the Special Judge from the decisions of 
Revenue Officer under Secs. 128 to 133; and the provisions of the Code 
of Civil Procedure, 1908 (V of 1908), relating to appeal shall, as nearly 
as miy be, apply to all appeals. 


(3) Subject to the provisions of Secs. 103, 104 and 107 of the Code 
of Civil Procedure, 1908 (V of 1908), an appeal shall lie to the High 
Court from the decision of a Special Judge in any case under this section 
(not being a decision settling a rent), as if hc were a Court subordinate 
to the High Cours within the meaning of the said Sec. 103 : 


Provided that, if in a second appeal the High Court alters the 
decision of the Special Judge in respect of any of the particulars with 
reference to which the rent of any tenure or holdings has been settled, 
the Court may settle a new rent for the tenure or holding, but in so 
doing shall be guided by the rents of the other tenures or holdings of the 
same class comprised in the same record as ascertained under Sec. 112 or 
settled under Sec. 128 or Sec. 132 of this Act. - 


PART 1V 


Supplemental provisions 


136 Power of Revenue Officer to give effact to agreement. 
or compromise (1) In framing a record-of-rights, and in deciding 
disputes under this Chapter, the Revenue Officer shall give effect to any 
lawful agreement or compromise made or entered into by any landlord 
and bis tenant. 


But he shall not give effect to any agreement or compromise the 
terms of which, if they were embodied in a contarct, could not be enfor- 
ced under this Act. | 
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(2) Where any agreement or compromise has been made for the 
purpose of settling a dispute as to the rent payable, the Revenue Officer 
shall; in order to ascertain whether the effect of such agreement or com- 
promise would be to enhance the rent in a manncr, or to an extent, not 
allowed by Sec. 34 in the case of a contract, record evidence as to the 
rent which was legally payable immediately before the period in respect 
of which the dispute arose. 

(3) Where the terms of any agreement or compromise are such as 
might unfairly or inequitably affect the rights of third parties, the 
Revenue Officer shall not give effect to such agreement or compromise 
unless and until he is satisfied by evidence that the statements made by 
the partics thereto are correct, 

Illustration—A proprictor, agrees that B, his tenant. 
recorded zs an occupancy-raiyat; this affects the rights of the teaants of 
B. The Revenue Officer must, under Sub-sec (3), inquire whether B is a 
tenure-holder or a raiyat as defined in Chapter il. If he tinds on the 
evidence that B is a raiyat, he may give effect to the agreement, but 
shall not do so if he finds that B is a tenure-bolder. 

137. Power of Revenue Officer te ssttle rents on agree- 
ment.-(1) Notwithstanding anything contained in Sec. 136, if, in any 
case, while the record is being prepared, the landlord and tenant agree 
as to the rent which shall be recorded as payable for the tenure or 
holding, a Revenue Officer specially empowered in this behalf by the 
State Government may, if he is satisfied that the rent agreed upon is 
fair and equitable but not otherwise, settle such rent as a fair and equit- 
able rent, although the terms of the agreement are such that, if they were 
embodied j in a contract, they could not be enforced under this Act ; and 
the provisions of Sec. 144 shall apply to a rent so settled. 

(2) A landlord or tenant may appeal to the Special Judge appointed 
under Sec. 135 on the ground that the rent settled by the Revenue Ofticer 
under Sub-s2c, (1), as a fair and equitable rent, was not agreed to by such 
landlord or tenant, and on no other ground. 

(3) The Board of Revenue may, on application mzde, or of its 
own motion in proceeding undertaken, within one year from the date of 
the order, under Sub-sec. (1), settling a rent as a fair and equiteble rent 
direct the revision of the rent so settled : 

Provided that no such direction suall be made until reasonable 
notice has been'given to the ie parties concerned to appear and be honed in 
the matter. . 


shall be 
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138 Note of decisions in record—A note of all rents settled 
and ot all decisions of disputes, on revision or appeal under Sec, 132, Sec. 
135, or Sub-sec. (2) or Sub-sec. (3) of Sec. 137, shall be made in the 
record -of-rights finally published under Sub-sec. (2) of Sec. 116; and such 
mote shall be deemed tc be part of the record. 


139 Date from which settled rent takes effect—When a 
rent is settled by a Revenue Officer under this Chapter, it shall take 
effect from the beginning of the agricultural year next after the date of 
the decision fixing the rent or (if a settlement of land-revenue is being 
or is about to be made) the date of final publication of the Settlement 
Rent Roll : 


Provided as follows : 


(a) if the land is comprised in an area, estate or tenure in 
respect of which a settlement of land-revenue is being or is 
about to be made, the rent settled shall, subject to the pro- 
visions of Secs. 247 and 248, take effect from the expiration 
of the period of the current settlement, or from such other 
date after the expiration of that period as may be fixed by 
the Revenue Officer. 


(5) if the land is not comprised in an area, estate or tenure as 
aforesaid, and if the existing rent has been fixed by a con- 
tract binding between the parties for an unexpired term of 
years, the rent settled shall take effect from such other date 
after the expiration of that term as may be fixed by the 
Revenue Officer. 


4140. Stay of proceedings during preparation of record of- 
rights. When an order has been made under Sec. 112, directing the 
preparation of a record-of-rights, no Court shall— 


(a) where a settlement of land-revenue is being or is about to be 
made until after the final publication of the record-of-rights 
and 

(b) where a settlement of land-revenue is not being made or is 
pot about to be made until three months after the final 
publication of the record-of-rights, 


entertain any application made under Sec. 210, or any suit or application 
tor the alteration of the rent or the determinationfof the status of any 
tenant, in the area to which the record-of-rights applies, 
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141. Limifation of jurlsdiction of Civil Courts in matters. 
other than rent, relating to record-of-rights—No suit shell be 
brought in any Civil Court in respect of any order directing the prepara- 
tion of a record-of-rights under this Chapter, or in respect of the framing 
publication, signing or attestation of such a record or of any part of it, 
or, save as provided in Sec. 126, for the alteration of any entry in such 2. 
record of a rent settled under Secs. 119 to 124 ; 


Provided that nny person who is dissatisfied with any entry in, or 
omission from a record-of-rights framed in pursuance of an order made 
under Clause (d) of Sub-sec. (2) of Sec 112 which concerns a right of 
which he is in possession, may institute a suit for declaration of his right 
under Chapter VI of the Specific Relief Act, 1877 (1 of 1877). 


142. Stay of suits in which certain issues ariss—(l) Where a 
record-of-rights has been finally published in respect of the land in any 
area in which a settlement ef land revenue is not being made, oris not 
about to be made, no application or suit affecting such land or any tenant 
thereof shall, within three months from the date of the certificate of 
final publication of such record-of-rights, be made or instituted in any 
Civil Court for the decision of any of the following issues, namely : 


(a) whether the land is or is not liable to the payment of rent ; 
(b) whether the relation of landlord and tenant exists ; 
(c) whether the land is part of a particular estate of tenancy ; or 


(d) whether there is any special condition or incident of the 
tenancy, or whether any right of way sr other easement 
attaches to the land. 


(2) If before the final publication of the record-of-rights in such 
area, a suit involving the decision of any of the issues mentioned in 
Sub-sec. (1) has been instituted ina Civil Court, the Revenue Officer 
shall not entertain any suit under Sec. 130 involving the decision of the 
same issue. 


(3) Where, in the couse of settling fair rents under Sec. 128, the 
Revenue Officer finds that by reason of a suit involving the decision of 
any of the issues mentioned in Sub-sec. (1) having been instituted in a 
Civil Court before the final publication of the record-of-rights, or before 
a Revenue Officer under Sec 130, he is unable to settle a-fait rent until 
such issue is decided, the Revenue Officer shall stay the proceedings for 
the settlement of a fair rent, pending a final decision on the issue. 
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And, after the issue has been finallv decided, he shall settle a fair 
rent, as if the record-of-rights has been tramed in accordance with such 
decision. 

(4) Where the making of a application 29r institution of a suit has 
been delnyed owing to the operation of Sub-sec. (1), the period of three 
months therein mentioned shall be excluded in computing the period of 
limitation prescribed for such suit or epplication. 


143 Power to authorize speclal settlemet in special caseg— 
{1) The State Government may, on being satisfied that the exercise of 
the powers hereinafter mentioned is necessary in the interests of public 
erder cor of the local welfare, or that any landlord is demanding rents 
which have been illegally enhanced above those entered as payable in 
a record-ot-rights finaliy published under this Chapter, invest a Revenue 
Officer with the following powers or either of them, namely : 

(a) power to scttle all rents ; 

(b) power, when settling rents, to reduce rents, if, in the opini- 
on of tlhe officer, the maintenance of existing rents would, 
on any ground, whether specified in this Act or not, be 
unfair or inequitable. 

(2) The powers given under this section may be made exercisable 
within a specified area either generally or with reference to specified 
cases or classes of cases. 

(3) A settlement of rents under this section shall be made in the 
manner provided by under Secs. 118 to 127. 

When the State Government takes any action under this section, 
‘the settlement record prepared by the Revenue Officer shall not take 
effect until it has been finally confirmed by the Stat Goveenment, and 
the revision, by direction of the Board of Revenue under Sub-sec. (2) of 
‘Sec. 125, of record-of-rights or any portion of a record-of-rights, prepared 
under this section, shall be subject to like confirmation by the State 
Government. 


144. Period for which rents as settled are to remain 
wunaltered—(1) When the rent of a tenure or holding is settled under 
this Chapter, it shall not, except on the ground of a landlord’s impro- 
vement or of a subsequent alteration in the area of the tenure or holding, 
be enhanced, in the case of a tenure or an occupancy holding or the 
holding of an under-raiyat having occupancy rights, for fifteen years, 
and in the case of a non-cccupancy holding or the holding of an under- 
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7Taiyat not having occupancy rights, for five years ; and no such rent 
‘shall be reduced within the periods aforesaid, save on the ground of 


alteration in the area of the holding or on the ground specified in Clause 
(a) of Sub-sec. (1) of Sec. 45. 


(2) The said periods of fifteen years and five years shall be 


counted from the date on which the rent settled takes effect under this 
Chapter. 


‘NOTES—Sections 144 ¢ 196 (2)—Enhbancement of rent by compromise 
decree—Provision of law contravened—No proceeding to set 
aside decree—Effect on parties, 

30 (1964) C. I. T. (Notes 15) 12. 


145. Expenses of proceedings under this Chapter— (1) When 
“the preparation of a record- of-rights has been directed or undertaken 
under this Chapter, in any case except where settlement of land revenue 
is being or is about to be made, the expenses incurred in carrying out the 
provisions of this Chapter in any local area, estate, tenure or part thereof 
‘including expenses that may be incurred at any time, whether before or 
after the preparation of the record-of-gights, in the maintenance, repair 
or restoration of boundary marks and other survey marks erected for the 
purpose of carrying out the provisions of this Chapter), or such part of 


those expenses as the State Government may direct, shal! be defrayed by 
‘the landlords, tenants and occupants of land in that local area, estate, 


‘tenure or para in such proportions, and in such instalments (if any), as 
the State Government having regard to all the circumstances; may 
determine. 


(2) The estimated amount or the expenses likely to be incurred for 
‘the maintenance, repair or restoration of boundary matks for a period not 
.exceeding fifteen years, or suck part of such amount as the State 
Government may direct, may be recovered in advance in the same manner 
as if such expenses had been already incurred, 


(3) The portion of the aforesaid expenses which any person is liable 
‘to pay shall be recoverable by the State Government as it it were an 
.arrear of land revenue due in respect ;of the said local area, estate, tenure 
or}part. 

(4) The cost of preparing copies of survey maps and records-of-right 
‘under this Chapter for distribution to landlords and tenats shall be 
‘deemed to be part of the expenses incurred in carrying out the provisions 


.of-this-Qhapter, 
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Explanation—The word “‘tenure” jn this section includes all. 
revenue free and rent-free tenures and holdings within a local area, estate 


cr tenure. 


146, Presumption as to fixity of rent not fo apply where- 
record-of-rights has been prepared— When the particulars mentioned 
in Sec. 113, Clause (b), have been recorded under this Chapter in respect 
of any tenancy, the presumption under Sec. 58 shall not thereafter apply: 
to that tenancy. ' 


147. Demarcatlon of village boundaries—In the demarcation of 
village boundaries for the purpose of making survey and preparing a 
record-of-rights under this Chapter, 2a Revenue Officer shall, so far as is. 
possible, end subject to the provisions of the Bengal Survey Act. 1875. 
(Bengal Act V of 1875), preserve, as the unit of survey and record. the 
area contained within the exterior boundaries of the village maps of the 
revenue survey (if any); 


and, where village maps prepared at a previous revenue survey exist, 
he shall not, without the sanction of the Board of Revenue, adopt any 
other area as such‘ unit, 


148 Validation of publication of certain past records—A1! 
records published, whether in draft or final form, before the fifth day of 
November, 1898, under Sec. 105 of the Bangal Tenancy Act, 1885 (VIII 
of 1885) is originally passed, shall be deemed to have been ‘duly 
published. 


159. Effect of settlements of rent and decisions by Revenue 


Officers made before the 5th November 1898—Every settlement of 
rent or decision of a dispute by a Revenue Officer before the fifth day 
of November, 1898, under Sec, 104 or Sec. 106 of the Bengal Tenancy 
Act, 1885 (VII! of 1885) as originally passed, in respect of which no 
appeal was, before that date, preferred to the Special Judge appointed 
under Sec. 108 of that Act, as originally passed, shall have the force and 
effect of a.decree of a Civil Court in a suit between the parties, and shall 
be final. 
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CHAPTER XI 


RECORD OF PROPRIETORS’ PRIVATE LANDS 


150. Power of Government to order survey ,and record of 
proprietors’ private lands—The State Government may make an order 
directing a Revenue Officer to make a survey and record of all the lands 
in a specified local area which are proprietors’ private lands. 


151. Power for Revenue Officer to record private land on 
-application of proprietor or tenant—In the case of any land alleged 
to be a proprietor’s private land, on the application of the proprietor or 
of any tenant of the land, and on his depositing the required amount for 
expenses, a Revenue Officer may, subject to and in accordance with, 
‘rules made in this behalf by the State Government ascertain and record 
‘whether land is not a proprietor’s private land. 


152. Procedure for recording private land—When a Revenne 
‘Officer proceeds under either Sec. 150 or Sec. 151, the provisions of 
Secs. 116, 117, 130, 131, 132, 134 and 135 shall apply. 


153. General rules for determination of proprletor’s private 
‘lands—(1) Except in estates of the class referred to in Sec. 154, the 
Revenue Officer shall record as a proprietor’s private land— 


(a) land which is proved to have been cultivated as mij jote, 
khamar or khudkast by the proprietor himself with his own 
stock or by his own servants or by hired labour for twelve 
continuous years immediately before the ‘commencement of 
this Act ; and 

(b) cultivated land which is recognized by village usage as 
proprietor’s nij-jote, khamar or khudkast. 


(2) In determining whether any other land in any such estate 
ought to be recorded as a proprietor'’s private land, the officer shall have 
regard to local custom or usage, and to the question whether the land was 
“before the twenty-first day of August, 1906, specifically let as proprie- 
tor’s private land, and to any other evidence that may be produced ; but 


‘shall presume that land is not a proprietor’s private until the contrary 
is shown. 


(3) Notwithstanding anything containedfin any agreement -or 
‘compromise, or. in any decree which is proved to his satisfaction to Kave 
been obtained by collusion or fraud, a Revenue Officer shall not:record 
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any land in any such estate as a proprietor’s private land unless it is- 
proved to be such by satisfactory evidence or the nature described in. 
Sub-sec. (1) or Sub-sec. (2). 


(4) Jf any question arises in any Court as to whether land in any 
Such estate is or is not a proprietor’s private land, the Court shall have 
regard to the rules laid down in this section for the guidance of Revenue 
Officers. 


NOTES—Section 153—Proprietor’s private lands Anabadi land not 
brought under cultivation by the proporietor is not pro- 

prietor’s private land. 39 (1973) C.L.T 1136; 
LL.R 1973 Cutt 1080. 


154. Special rules for determination of proprietors’ private 
lands in temporarily-settled estates—(1) In temporarily-settled 
estates for which a record-of-rights has been prepared and finally: 
published under Chapter X of the Bengal Tenancy Act, 1885 (VIII of 
1885) between the years 1891 and 1900 inclusive, and again between 
the years 1906 and 1912 inclusive, a proprietor’s private land shall 
include— 


(a) land which has been recorded as nij-jote in the record-of- 
rights prepared between the years 1906 and 1912 ; and 


(8) land recorded as the nij-chas of a proprietor or sub-proprietor 
other than a sub-proprietor referred to in Sub-clause (i) of 
Clause (21) of Sec. 3 in the record-of-rights prepared between. 
the years 1891 and 1900, which has again been recorded as. 
his nij=chas in the record-of-rights prepared between the 
years 1906 and 1912, 


(2) Any land, recorded as nij-chas in a record-of rights finally 
published between the years 1906 and 1912, which falls 
within the category of proprietor’s private land under the provisions’ of 
Clause (b) of Sub-sec, (1), shall be deemed to have become proprietor’s 
private land with effect from the date of the final publication of such 
record. } 

(3) No land in a temporarily-settled estate which is‘not covered 
by Sub-sec. (1) shall be held to be a proprietor’s private land. 


MOTES—Section 154—Nijchas land The purchaser acquires an interest 
in the proprietory right. 32 (1966). CLT 329: 
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Section 154—Nijchas land When constitutes “‘Proprietor’s private 
Jand”’ Governing principle in such cases. 


These lands which ‘have been recorded as nijchas both in the 
provincial and Recisional. settlements would alone be regarded as pro- 
prietor’s private lands. The term nijchas was used for lands in cultiva- 
ting possession of tne proprietors, when these lands are not proprietor’s 
private lands as defined in sections-153, 154 of the Orissa Tenancy Act 
Separate nijchas khatians were prepared. 32 (1966) C,L.T 329. 33 (1967) 
C.L.T 232 : LL.R 1967 Cutt 116 : AIR 1967 Orissa 145 


Section 154—‘‘Proprietor’s private land’”’—Scope and nature of- 


plaintiff to establish the suit land was not proprietor’s private land. 
48 (1979) CLT (Notes) 30 


Section 154—Land recorded as nij-jote in settlement record-of- 
rights of 1927—If and when constitutes proprietors private land propries 
tor’s private land-proof of. ILR 1966 Cuttack 661. 


® 
CHAPTER XIN 


DISTRAINT 


155. Casesin which dilstralnt may be made—W here an arrear 
of rent is due to the landlord of a raiyat or under-raiyat, and has not 
been due for more than a year, and no security has been accepted therefor 
by the landlord, the landlord may, in addition to any other remedy to 
which he is entitled by law, recover the arrear under the provisions of 
this Chapter, by distraining, while in the possession of the cultivator-—— 


(1) any crops or other products of the earth standing or unga- 
thered on the holding ; and 

(2) any crops or other products of the earth which have been 
grown on the holding and have been reaped or gathered and 
are deposited on the holding or on a threshing-floor or place 
for treading out grain, or the like, whether in the fields or 
within a homestead : 


Provided that no distraint shall be made— 


(i) by a proprietor or manager, as defined in the Land Regi- 
stration Act, 1876 (Ben. Act VII 1876) or a mortgagee of 
such a proprietor or manager, unless his name and the 
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extent of his interest in the land in respect.of which the 
arrear is due have been registered under that Act ; or 


(13) by sub-proprietor, bazyaftidar, or tenure-holder unless his 
name and the extent of his interest in the land in respect 
of which the arrear is have been— 


(a) registered under Sec, 14, 15 or 16, or under any law 
previously inkforce ; or 


(b) record in a record-of-rights finally published and 
Chapter XI or under some other law for for the time 
being in force ; or 


(111) by an agent employed in the collection of rent, unles he 


is expressly authorized by power of attorney in that 
behalf ; or 


(iv) for the recovery of any sum in excess of the rent payable 
for the holding in the preceding agricultural year, unless 
that sum is payable under a written contract or in con- 
sequence of a proceeding under this Act or an enactment 
hereby repealed ; or 


(v) where the holding or any part of the holding of a raiyat 
has been sub-let with the written consent.of ‘the land- 
lord—in respect of the produce of such holding or part ; 
or 


(v;) where the holding or any part of the holding of a bazyy- 
ftidar raiyat has been sub-let—in respect of the produce of 
such holding or part. 


156. Service of demand and notice—(1) The distrainer shail, at 
the time making the distraint, serve on the defaulter a written demand 
‘for the arrear due and the costs incurred in making the distraint, with a 
notice stating the grounds un which the distraint is made and containing 
the following particulars, namely ; 


(a) the holding in respect of which the arreas is claimed, and 
the boundaries thereof, or such other: particulars as may 
suffice for its identification ; 


(b) the name of the tenant ; 


(c) the period in respect of which the arreer is claimed ; 
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(d) the amount of the arrear, with the interest, if any, claimed 
thereon, and, when an amount in excess of the rent payable 
by the tenant in the last preceding agricultural year is- 
claimed, the contract or proceedings, as the case may bes 
under which that amount is payable ; 


(e) the nature and approximate value of the produce to be 
distrained ; 


(f) the place where it is to be found, or such other particulars 
‘as may suffice for its identification ; and 

(2) if it is standing or ungathered, the time at which it is likely 
to be out or gathered. 


(2) The said notice shall be signed and verified in the manner 
provided in Rules 14 and 15 in Order VI in the first Schedule to the 


Code of Civil procedure, 1908 (V of 1908). 


(3) Where the distrainer has reason to believe that a person other 
than the defaulter i is the owner of the property distrained, he shall serve 
copies of the demand and notice on that person likewise. i 

(4) The damand and notice shall, if practicable, be served perso- 
nally ; but if a person on whom they are to be served absconds or conceals 
himself, or cannot otherwise be found, the distrainer shall .affix copies.of 
the demand and'notice on a conspicuous part or the outside of the house 
in which he usuglly resides. 


4 


157. Right to distrain after delivering a list of property to 
owner—(1) Uiiless the demand with all cost of the distraint be immedia- 
tely paid or tendered, the distrainer may distraia property referred 
to {4 Section:155 to such value as may be expected to meet: such demand 
and costs. 


(2) Before seizing any property, the distrainer shall prepare a. list 
or description thereof, and shall deliver a-copy of the list to the owner of 
the property, or, if he jis absent, shall affix it at his usual place of 
residence. 


158. Aight to reap, etc., produce—(1) A distraint under this 
Chapter shall not prevent any person from reaping, gathering or storing 
any produce Of doing any otber act necessary for its due preservation, 

(2) If the person entitled to do so fails to do so at the proper time, 
the distrainer shall cause any standing crops or ungathered products dis- 
trained to be resped of gatliered when: ripe,’ and stored in such granaries 
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or other places as are commonly used for the purpose, ‘or in some other 
convenient place in the neighbourhood, or shall do whatever else may be 
necessary for the due preservatien of the same, 


(3) In either case the. distrained property shall remain in the 
charge of the distrainer or of some other person appointed by him in this 
behalf. 


159. Assistance of public officer In making dlstralint—If a 
distrainer is opposed, or apprehends resistance, and desires to obtain the 
assistance of a public officer, he may apply to the Collector; and the 
Collector may, if he thinks it necessary to do so, depute an officer to 
support the distrainer in making the distraint. 


160. Application to public officer for sale—(1) Within five 
days from the time of the storing of any distrained crops or products, or 
Af the crops or products do not, from their nature, admit of being stored, 
then within five days from the time of making the distraint, the distrai- 
ner shall apply Jor sale of the same to such officer, not below the rany of 
Kanungo, as the State Government may prescribe. 


(2) The said application shall be in writing, shall contain an 
inventory or description of the property distrained, and shall state— 
(a) the name of the defaulter, and his place of residence ; 
(b) the amount due; 
(c) the date of the distraint ; and 
(d) the place in which the distrained property is deposited ; 


and shall be accompanied by the sum required for the service of ‘a notice 
vpon the defaulter under Clause (b) of Sub-oec. (1) of Sec. 161. 


161. Procedure on receipt of such epplication—(1) When any 
ofJicer referred to in Sec. 160, Sub-sec. (1), receives an application under 
that section, he shall forthwith— 

(a) send a copy of the application to the Collector ; 


(b) serve a notice, in the prescribed form, on the person whose 
property has been distrained, requiring him either to pay the 
amount demanded or to institute a suit to contest the dem- 
and of the distrainer before uhe Collector within the period 
of fifteen days from the receipt of the notice ; 


(c) send to the Collector, for the purpose of being put up if his 
office, a proclamation fixiMg a day forthe sale of the 
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distrained property, which shall not be less than twenty 
days from the date of the application ; and 


(d) deliver of a copy of the said proclamation to the person 
charged with the service of the said notice, to be put up by 


him in the place where the distrained property is 
deposited. 


(2) The said proclamation shall contain a description of the 
‘distrained property, and shall state the demand for which the property is 
“to be sold and the place where the sale is to be held. 


162, Suspenslon of sale when suit instituted—(1) If a2 suit is 
instituted before the Collector in pursuance of the notice referred to in 
‘Clause (b) of Sub-sec. (1) of Sec. 161, the Collector shall send to the 
office referred to in Sub-sec., 160, or, if so requested, ‘shall deliver to 
“the owner of the distrained property, a certificate of the institution ot 
the suit. 


(2) A person whose property has been distrained under the 
‘Chapter may, immediately after the distraint and before an application is 
made under Sub-sec. (1) of Sec. 160, institute a suit to contest the demand 
of the distrainer ; and the Collector shall thereupon proceed as provided 
‘in Subasec (1). 


(3) When a certificate under Sub-sec. (1) or Sub-sec. (2) is received 
by or presented to an officer referred to in Sec. 160, Sub-sec. (1) he shall 
suspend further proceedings in regard to the sale of the distrained pro- 
perty, pending the decision of the suit. 


163. Withdrawal of distraint when security given for pay- 


ment of any sum thaf may be decreed—(1) When any person whose 
property has been distrained has instituted a suit to contest the demand 
of the, distrainer, he may, at any time, execute a bond with security bind- 
ing himself to-pay whatever sum. may be adjudged in the suit to -be due 
from bim, with interest and costs, 


(2) When such a bond is executed, the Collector shall ‘give to the 
‘said person a certificate to that effect, tor,tif so. requested, shall _serve the 
distrainer with notice that sucha certificate bas ; heen. given:; and. . upon 
such certificate: being presented to- the distrainer by . the said: person, or 
servedron, the distrainer by the Collector, the property shall be released 
from distraint. 
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164, Sale when to be made—On the expiration of the period 
fixed in the proclamation of sale, the officer referred to in Sec. 160, Sub- 
sec, (1), shall— 

(a) if a certificate under Sec. 162 of the institution of a suit to: 
contest the demand ot the distrainer nas not been received 
by er presented to him ; 

(b) if a certificate bas not been given under Sec 163 ; and 


(c) if the said demand, with such costs of the distraint as are: 
allowed by him, be not paid in full, 


proceed to sell the property, or such part thereof as ic may be necessary 
to sell in order to realise the said demand and costs, 


165. Place of sale—The sale shall be held at the place where the 
distrained property is, or at the nearest place of public resort if the 
officer holding the sale is of opinion that it is likely to sell there to 
better advantage. 


166. When produce may be sold standing—(1) Crops or products 
which from their nature admit of being stored shall not be sold before 
they are reaped or gathered and are ready for storing. 


(2) Crops or products which from their nature do not admit of 
being stored may-be sold before they are reaped or gathered, and the 
purcheser shall be entitled to enter on the land, by himself of by any 
person appointed by him in this behalf, and do all that is necessary for 
the purpose of tending and reaping or gathering them. 


(3) In every case referred to in Sub-Sec. (2), the distraint shall be 
made at least twenty days before the time when the crops or products or 
any part thereof would be fit for reaping or gathering. 


167. Manner of sale —The property shall be sold by public auction; 
in one or more lots as the officer holding the sale may think edvisable :. 
and if the demand, with the costs of distraint and sale, is satisfied by the 
sale of a portion of the property, the distraint shall be immediately 
withdrawn with respect toc the remainder. 


163. Postponement of sale—If on the property being put up for 
sale “a fair-price (in the-estimation of the officer holding. the sale) is not 
offered for it, and if the owner of the property, or a ‘person authorized 
to act on his behalf, applies to have the sale postponed till:the next day, 
or (if a market is held at the place of sale) the next market-day, the sale 
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shall.be postponed until that day, and shall be then completed, whatever 
‘price may be offered for the property. 


169. Payment of purchase money—T he price of every lot shall 
‘be paid at the time of sale or as soon thereafter as the Officer holding the 


sale directs, and in default of such payment the property shall be put up 
again and sold. 


170 Certificate to be given to purchaser— When the purchase- 
money has been paid in full, the officer holding the sale shall give the 


purchaser a certificate describing the property purchased by him and 
stating the price paid, 


171 Apnplication of proceeds of sale—(1) From the proceeds of 
every sale of distrained property the officer holding the sale shall make 
a deduction at the rate of one anne in the rupee as a charge for the 


expenses of the sale, and shall send the amount to the Collector for credit 
to the State Government. 


(2) He shall then pay to the distrainer the expenses incurred by 
the distrainer on account of the distraint and of the issue of the notice 
and proclamation of sale required by Sec. 161, to such amount as, after 
examination of the statement of expenses furnished by the distrainer, he 
may think proper to allow. 


(3) The remainder shall be applied to the discharge of the arrear 
for which the distraint was made, with interest thereon up to the day of 


sale; and the surplus (if any) shall be paid to the person whose property 
‘has been sold. 


172. Certain persons may not purchase—Otfficers holding 
sales of property under this Act, and all persons employed by, or 
subordinate to, such officers, are prohibited from purchasing, either 
‘directly or indirectly any property sold by such officers. 


173. Procedure where demand is paid before the sate-—(1) If 
at any time after distraint has been made under this Chapter, and before 
the sale of the distrained property, the defaulter, or the owner of the 
distrained property, where he is not the defaulter, tenders payment of 
the amount specified in the demand served under Sec, 156, with all. éosts 
which may have been incurred after the service of the demand, the 
distrainer shall receive such payment and shall grant a receipt for the 
same, 2nd distraint shall forthwith be withdrawn. 
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(2) A receipt granted under this section to an owner of distrained 
property not being the defaulter shall afford a full protection to him: 
against any subsequent claim for the arrears of rent on account of which 
the distraint was: made’ 


174 Amount paid by under-tenant for his lessor may be 
deducted from rent—(1) When an inferior tenant, on his property 
being lawfully distrained under this Chapter for the default of a superior 
tenant, makes any pay ment under Sec. 173, he shall be entitled to deduct 
the amount of the payment from any rent payable by him to his 
immediate landlord, and that landlord if he is not the defaulter, shall in 
like manner be entitled to deduct the amount so deducted from any rent 
payatble by him to his immediate landlord, and so on, until the defaulter 
is reached 


(2) Nothing in this section shall affect the right of an inferior 
tenant making a payment under Sec, 173 to institute a suit for the 
recovery from the defaulter of any portion of the amount paid which he 
has nor deducted under the section. 


175 Conflict between rights of superior and Inferior 
landlords—When land is sub-let and any conflict arises under this 
Chapter between the rights of a superior landlord and an inferior land- 
lord who distrain the same property, the right of the superior landlord 
shall prevail. 


176 Report of irregularities—A1lI officers referred to in Sec. 160. 
Sub-sec. (1), shall bring to the notice of the Collector any material 
irregularity committed by distrainers under colour of this Act. 


177. Postponement of sale where due notice-‘,not given—If in 
any case, on proceeding to hold a sale of property, ‘any’ ‘such officer 
finds that the owner of the property has not received due notice of the 
distraint and intended sale, he shall postpone the sale and report the 
case ro the Collector, and the Collector shall direct the issue of another 
notice and - prcclamation of ‘sale under Sec. 161 or shall pass such order 
as he may think proper. 


178. Charge to be made for expsnses when no sale takes 
place —~ When an officer referred to in Sec. 160, Sub-sec. (1), ‘has pro- 
ceeded to any place for the purpose of holding a sale ‘and no sale: takes 
place, either— 


(4) for the reason stated in Sec. 177, or 
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(b) because the demand of the distrainer has been previously 
satisfied... and no intimation of such satisfaction was given 
by the distrainer to the said office, 


a charge of one anna in the rupee shall be leviable on account of expe- 
nses, and shall be calculated “on the estimated value of the distrained 
property : 

Provided that such charge shall, in no case, exceed ten rupees. 


179 Charge for expenses by whom to be paid—(1) if the demand 
of the distrainer is not satisfied until the day fixed for the sale, the 
charge for expenses, referred to in Sec. 171, Sub-sec. (1), and Sec. 178, 
shall be paid by the owner of the property and may be recovered by the 
sale of such portion thereof as may be necessary. 


(2) Ja every other case the said charge shall be paid by the dist- 
rainer, and may be recovered by attachment and sale of the property of 
the distrainer under the warrant of the Collector. 


180 Control by Collector—(1) All proceedings under this 
Chapter by officers referred to in Sec. 160, Sub-sec. (1), shall be subject 
to tevision by the Collector. 


“ (2) The ‘Collector | may, with the sanction of the Board of Revenue, 
direct any such officer to submit periodical reports of his proceedings 
under this Chapter. 


181. Procedure In suit to contest demand ot* distrainer—(1) In 
all suits instituted to contest a demand of a distrainer the distrainer 
“must: prove the arrear jin the same manner as if he had himself brought a 
suit’ therefor. zo 

(2) If the demand orany part thereof is found to be due, the 
Collector shall make'a decree for the amount in fevour of the distrainer. 


182. Sale of distrained property in execution of decree—(1) 
If, in any suit tc contest the demand of a distrainer, the demand or-any 
portion thereof is adjudged ro be due, and if a bond has not been exe- 
cuted under Sec. 163, the Collector shall send an order to the officer 
referred to in Sec. 160, Sub-sec. (1), authorizing the sale of the 
distrained property. 


(2) If the distrainer applies to the said officer, within five days 
from the receipt oF such order, for the sale of the $aid property, ‘such 
‘officer shall :-- 
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(a) send to the Collector, for the purpose of being put up in his 
office, a proclamation fixing a day for the sale of the 
property, which shall not be less than five or more than ten 
days from the date of the proclamation, and 


(b) deliver a copy of the proclamation to a peon, to be put up by 
bim in the place where the property is deposited. 
(3) Sub-sec. (2) of Sec, 161 shall apply to the said proclamation. 
(4) If, when on the expiration of the period fixed in the said 
proclamation, the amount adjudged to be due and the costs of the 
distraint be not paid, the said officer shall proceed to sell the property or 
such part thereof as it may be necessary to sell in order to realise such 
amount and costs. 


183. Further proceedings In execution of decree—If a sale has 
been made in pursuance of Sec. 182, any balance remains due to the 
.distrainer, the same may be recovered by proceeding, under the decree 
against the person of the judgment-debtor and against any of his 
property. 


184. Procedure where Collector considers distraint vexatlons 
or groundless—In any suit instituted to contest the demand of 2 
distrainer, if the Collector considers that the distraint was made vexae 
tiously or without sufficient grounds, he shall direct the release of the 
distrained property and may award to the plaintiff such damages as he 
thinks fit, 


185. Sulit by person claiming property distrained for rent due 
by another—(1) If any person claims as his own property which has 
been distrained for arrears of rent alleged to be due from another person, 
‘he may institute a suit before the Collector against the distrainer and 
‘such other person, to try the right to the property ; and the provisions 
of the Act as to suits to contest the demand of a distrainer shall, as far 
as may be, apply to such suit. 

(2) When any such suit is instituted, the property may be released 
“upon security being given up to the limit of the value of the property. 

(3) If the claim is dismissed, the Collector shall make an order for 
“the sale of the property or the recovery for the value thereof, as the case 
may be for the benefit of the distrainer. 

(4) If the claim is upheld, the Collector shall decree the release 
of the distrained property, with costs and such damages. (if any) as he 
thinks fit, . hi 
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186. Right of distraint to prevail over other clalms—The 
right of landlord to distrain property under this Chapter shall not be 
barred by— 


(4a) any claim to such property, made by any other person, or 


(b) any order issued by any Court for the attachment or sale of 
such property : 


Provided that, when any such property is sold under this Chapter 
after an order for the attachment or sale thereof has been issued by any 
Court, the surplus proceeds of the sale shall not be paid under Sec. 171 
to the owner of the property without the sanction of the Court by which 
the order of attachment or sale was issued. 


187. Procedure if distrainer’s right to distrein be disputed— 


If, in any case in which property has been distrained for an arrear of rent 
and a suit has been instituted before the Collector to contest the 
demand, the right to distrain for such arrear is claimed by or on behalf 
Of any person other than the distrainer, on the ground of such other 
person being actually and in good faith in the receipt of the rent of the 
land, such other person shall be made a party to the suit, and the 
question of the actual receipt of the rent by such other person before 
and up to the time of the commencement of the suit shall be inquired 
into, and the suit shall be decided according to the result of the 
inquiry ; 

Provided that the decision of the Collector shall not affect the 
right of either party who may havea legal title to the rent of the land. to 
establish his title by suit in the Civil Court if instituted within one year 
from the date of that decision. 


188. Sult for damages by person prevented from suing in 
time to save his property from sale—If 2ny person, whose property 
has been distrained for the recovery of a demand not justly due, or of a 
demand due or alleged to be due from some other person, is prevented 
by any sufficient cause from instituting a suit to contest the demand 
or to try the right to the property, as the case may be, within the period 
allowed by Sec. 161 or Sec. 187, as the case may be, and if his property 
is in consequence brought to sale, he may institute a suit before the 
Collector, within three months from the date of occurrence of the cause 
of action, to recover damages for the illegal distraint and sale of bis 
property. 
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189. Sult for damages for wrongtul acts of suthorlzed distral- 
ner—(1) In any of the following cases, namely : 

(a) if any person authorized by this Chapter to distrain pro- 
perty makes any distraint or sale,. or cause. any sale to be 
made, otherwise than in accordance with the provisions of 
this Chapter, or 

(b) if any distrained property is lost, damaged, or destroyed by 
reason of the distrainer not baving taken proper precaution 
for the due keeping and preservation thereof, or 

(c) if a distraint is not immediately withdrawn as required by 
any provision of this Chapter, 


the owner of the property may institute a suit before the Collector within 
three months from the date of the occurrence of the cause of action, to 
recover damages for any injury which he may have thereby. sustained. 

(2) If any illegal act is committed by any agent under colour of the 
‘exercise of the powers of distraint conferred by this Chapter, the person 
employing such agent shall be liable, as well the agent himself, for any 
damages accruing by reason of such act. 

190. Sult for damages for distralnt by. unauthorized person— 
‘If any person nct authorized by this Chapter to distrain property 
distrains or sells or. causes to be sold any property under colour of this 
Chapter, . the. owner of the property may institute a suit before the 
Collector, with three months from the date of occurrence of the cause. of 
action, to recover damages from such person for any injury which he may 
have thereby sustained : 

and such damages may be awarded in addition to any penalty imposed 
4n pursuance of Yec. 240. 

191. Power to make rules—The State Government may make 


+tules for regulating the procedure in all cases under this Chapter. 
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CHAPTER XIV 
JUDICIAL PROCEDURE 


192, Power to modify Code of Civil Procedure in Its appli- 
catlon to landlord and tenant suits—(1) The State Government, may 
by notification in the official Gazette declare that any portions of the 
‘Code of Civil Procedure, 1908 (V of 1908), which are not expressly made 
.applicable by this Act shall not apply to suits and other proceedings in 


Revenue Courts, or shall apply to them with such modifications as the 
State Government may prescribe. 


(2) Subject to any notifications so issued, and subject also to the 
.other provisions ot this Act, the Code of Civil Procedure, 1908 (V of 
1908), shall apply to all such suits and other, proceedings. 


193. Certain suits and applications cognizable only by the 
‘Collector—The following suits and applications shall be cognizable by 
the Collector, and shall be instituted and tried or heard under the provi- 
sions of this Act, and shall not be cognizable in any other Court except 
.as provided in this Act, namely : 


(a) all suits and applications under any portion of this Act other 
than Chapter X[, and 


(b) all suits, by landlords and others in receipt of the rent of 
land, against any agent employed by them in the management 
of land or the collection of rent, or against sureties of such 
agents, for money received or accounts kept for such -agents 


in the course of such employment, or for papers in their 
possession. 


NOTES—Section 193—Jurisdiction of Civil Court Ejectment of under 
rayat (Civil Procedure Code, 1908-Section 9). 


In a suit by a landlord against him tenant in ejectmet after notice 
‘to quit is served, a condition which must be fulfilled in order that the 
landlord may enforce his right to eject, section 100 provides the machi- 
nery by which the ejectment can: be worked out, Section 193, theretore, 
forbids such suits being entertained in any Court other thana Rent 
‘Court. 28 (1962) C.L.T 644. 

Section 193—Lease for agricultural purposes Plea that the lease of 
of the house with its appurtenant compound was a lease for agricultural 
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purposes cannot be raised in Second Appeal. 28 (1962) C.L.T (Notes 34) 
26 : LL.R 1962 Cutt 191. 


194. Specla! register of sults—T he State Government may direct 
that all suits, or any specified class of suits, under this Act shall be 
registered, not in the register of civil suits kept under the Code of Civil 
Procedure, 1908 (V of 1908), but in such other registers as it may 
prescribe. 


195. Successive rent sults—Subject to the provisions of Rule 1 
in Order XXIII in the first Schedule to the Code of Civil Procedure, 
1908 (V of 1908), where a landlord has instituted a suit against a raiyat 
for the recovery of any rent of his holding. the landlord shall not insti- 
tute another suit against him for the recovery of any rent of that 
holding until ofter three months from the date of the institution of the 
previous suit. 


196 Agreements and compromises—(1) The provisions of Rnle 
3 in Order XXIII in the first Schedule to the Code of Civil Procedure, 
1908 (V of 1908), shall not apply to any suit under this Act. 


(2) If any suit under this Act is adjusted wholly or in part by 
any lawful agreement or compromise, or if the defendant satisfies the 
plaintiff in respect to the whole or any part of the matter of the suit the 
Court sball pass a decree in accordance with such agreement, compromise 
or satisfaction, so far as it relates to the suit : 


Provided that no decree shall be passed in accordance with any 
agreement or compromise the terms of which, if they were embodied in a 
contract, could not be enforced under this Act. 


(3) Where any agreement or compromise has been made for the 
purpose of settling a dispute as to the rent payable, “the Court shall, in 
order to ascertain whether the effect of such agreement or compromise 
would be to enhance the rent in a manner, or to an extent, not allowed 
by Sec. 34 in the case of a contract, record evidence as to the rent which 
was legally payable immediately before the period in respect of which 
the dispute arose. 


(4) Where the terms of any agreement or compromise are such as 
might unfairly or inequitably affect the rights of third parties, the Court 
shall not pass a decree in accordance with such agreement of compromise: 
unless and until it is satisfied by evidence that the statements made by 
the parties thereto are correct. 
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Illustration—A, a proprietor, agrees that B, his tenant, shall be 
tecorded as an occupancy-raiyat; this affects the rights of the tenants of 
B. The Court must under Sub-sec. (4), inquire whether Bis a tenure 
holder or a raiyat as defined in Chapter If. If the Court finds on the 
evidence that B is a raiyat, it may pass a decree in accordance with the 
rTgreement, but shall not do so if it finds that B is a tenure holder. 


(5) A decree passed in accordance with any lawful agreement, 
‘compromise or satisfaction shall be final so far as it relates to so much of 
the subject-matter of the suit as dealt with by such agreement, 
compromise or satisfaction. 


197. Regard to be had by Courts to entries in record-of-rights 
and land records—In all areas for which a record-of-rights has been 
finally published under Chapter XI or under any other law for the time 
‘being in force, a Revenue Court shall, in all suits under this Act, have 
‘regard to the entries in such record-of-right relating to the subject-matter 
‘in dispute which may be produced before it, unless such etries have been 
‘proved by evidence to be incorrect ; and, when a Revenue Court passes a 


‘decree at variance with such entries, it shall record its reasons for so 
doing. 


198. Procedure in rent sults—The following rules shall apply to 
suits for the recovery of rent : 


(a) Secs. 68 to 72 of, and Rules 1 to 13 in, Order XI and Rule 
83 in Order XXI in the first Schedule to the Code of Civil 
Procedure, 1908 (V of 1908), shall not apply to any such 
suit ; 

(b) the plaint shall contain, in addition to the particulars 
specified in Rules 1 to 6 in Order VII in the said Schedule, 
a statement of the situation, designation, extent and. 
boundaries of the land held by the tenant ; or, where the 
plaintiff is unable to give the extent or boundaries, in lieu 
thereof, a description sufficicnt for identification ; 


(c) where the suit is for the rent of land situated within an 
area for which a record-of-rights has been finally published 
under Chapter XI or under any other law for the time being 
in force, the plaint shall furtner contain— 

(1) in the case of a holding—a statement of the plots, area 


and rental or the tenance according to the recor d=>f- 
rights, and 
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(2) in other cases—a description of the tenancy, Sufficient 
for its identification, taken from the record-of-rights,. 
unless the Court is satified, for reasons to be recorded. 
in writing, that the plaintiff was prevented by any 
sufficient ‘cause from furnishing such statement or 
extrfat : 


Provided that, in all cases in which the Courts admit a plaint which. 
does not contain such statement or .description, the Court shall, and, in. 
any other case, the Court may, require the Collector to supply without 
payment of fee, a verified or certified copy of, or extract from, the 
record-of-rights relating to the tenancy ; 


(d) where an alteration has been made in the area of the tenancy 
since the record-of-rights was finally published, the plaint:. 
shall further contain a statement of the rental of the original 
tenancy according to the record-of-rights, together with a 
statement showing how the amount of rent claimed in the 
suit has been computed ; 

(e) the summons shall be for the final disposal of the suit, unless 
the Court is of opinion that the summons should be for the 
settlement of issues only ; 

(f) the service of the summons may, if the State Government by 
rule, either generally, or specially for any local area, s0 
directs, be effected by post, eitherin addition to, or in 
substitution for any other mode of service ; 


(g) a written statement shall not be filed without the leave of 
Court ; 

(h) the rules in Rule 13 in Order XVIII in the first Schedule to 
the Code of Civil Procedure, 1908 (V of 1908) for recording 
the evidence of witnesses shall apply, whether an appeal is 
allowed or not ; 

(3) when any account books, rent rolls, collection-papers, mea- 
surement-papers or maps have been produced by the landlord 
before any Court, and have been admitted in evidence ina. 
suit pending therein, copies of, or extracts from, such docu- 
ments, certified by a duly authorized officer of such Court to 
be true.copies or extracts, may,. with the permission-of the 
Court, be substituted on the record for the originals, which 
may then be returned to the landlord ; 
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, and thereafter copies and extracts, so certified may be admitted in 
evidence in‘ady: other suit instituted in the same or any 
other Court unles the Court before which they are produced 
sees fit to require the production of the originals ; 


(3) the Court may, when passing the decree, order on the oral 
application of the decree-holder, the execution thereof, 
unless it is a decree for ejectment for arrears ; 

(fk) notwithstanding anything contained in Rule 16 in Order XXI 
in the first Schedule to the Code of Civil Procedure, 1908 
(V of 1908) an application for the execution of a decree for 
arrears obtained by a landlord shall not be made by an assig- 
nee of the decree, unless the landlord's <interest in the land 
has become and is vested in him 


199. Sulit by co-sharer-landlord for arrears of rent— Where a 
co-sharer-landlord, who has instituted a suit to recover the rent due to all 
the co-sharer-landlords in. respect of an entire tenure or holding, and has 
made all the remaining co-sharer parties defendant to the suit, is unable 
to ascertain what rent is due for the whole tenure or holding, or whether 
the rent due to the other co-sharer-landlords has been paid or not, owing 
to the refusal or neglect of the tenant, or of the co-sharer-landlor ds. 
defendants to the suit, to furnish him with correct information on these 
points or on either of them 


such plaintiff-co-sharer-landlord shall be entitled to proceed with 
the suit for his share only of the rent ; 


and a decree obtained by him in a suit so framed shall, as regards 
the remedies for enforcing the same, be as effectual as a decree obtained 
by a sole landlJord or an entire body of landlords in a suit brought for the 
rent due to all the co-sharers. 


NOTES — Section 199—Suit by co-sharer landlord for his share of rent- 
Other co-shareer landlords not made parties to the suite 
Arrear’s claimed in respect of a portion of the holding--Decree 
sought to be executed in respect of entire holding One of the 
tenants dropped and in execution proceeding-Decree does not 
operate as rent-decree-right, title and interest of Judgement 
debtor only but not the holding passes in auction sale. 


AIR 1949 Qrissa 29. 


Section 199—Suit for recovery of arrear rent—Some of the tenants 
and some of the landlords not made parties—Decree passed in such a suit 
will be a money-decree and not a rent-decree. 27 (1961) CLT 293. 
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200. Pament into Cour of rent admitted to be due ¢o third 


person—(1l) When a defendant admits that money is due from him on 
account of rent, but pleads that it is due not to the plaintiff but toa 
third person, the Court shall refuse to take cognizanc- of the plea unless 
the defendant pays into Court the az.ount so admitted to be due. 


(2) Where such a payment js made, the Court shall forthwith 
cause notice of the payment to be served on the third person, and shall, 
with the notice require him to appear before it on a specified date, and 
after taking evidence (if necessary ) shall pass orders. 


(3) If the plea is allowed, an order shall be made for payment to 
the third party, and, if it is not allowed, an order shall be made for pay- 
ment to the plaintiff. 


(4) Nothing in this section shall affect the right of any person to 
Tecover from the plaintff money paid to him under Sub-sec. (3), or to 
‘present an appeal under Sec. 204. 


201. Payment into Court of rent admitted to be due to Jand- 
Jord— When a defendant admits that money is due from him to the plain- 
tiff on account of rent, but pleads that the amount claimed is in excess 
‘of the amount due, the Court shall refuse to take cognizance of the plea 
wnless the defendant pays into Court the amount so admitted to be due. 


202. Provisions as to payment of portion of money—When a 
defendant is liable to pay money into Court under Sec. 200 cr Sec. 201, 
‘4f the Court thinks tbat there are sufficient reasons for so ordering, it 
‘may teke cognizance of the defendant’s plea on his paying into Court 
such reasonable portion of the money as the Court directs. 


203, Court to grant receipt—When a defendant pays money into 
‘Court under Sec, 200 or Sec. 201, the Court shall give the defendant a 
Teceipt, and the receipt so given shall operate as an acquittance in the 
same manner and to the same extent as if it had been given by the plain- 
tiff or the third person, as the case may be. 


204. Appeals—(1) Except where otherwise expressly provided in 
+this Act, an appeal from an order or decree passed under the Act shal lie 
an the following manner— 


Every order passed by a Collector, not being— 


(a) a judgment in a suit, 


Digitized by PPRACHIN, SOA 


ORISSA TENANCY ACT, 1913 103 


(b) an order passed in the course of a suit and relating to the 
trial thereof, or . 

(c) an order passed after decree and relating to the execution 
thereof, shall be appealable— 


(;) to the Commissioner, or, 


(ii) if passed by a Deputy Collector exercising the power of & 
Collector, to the Collector : 


Provided that no second appeal shall lie to the Commissioner 
from an order passed by the Collector under Sub-clause (ii) of Clause (c). 


(2) In suits where the subject-matter of the claim or dispute does 
not exceed one hundred rupees in value, and the judgment does not 
decide a question whether rent is payable for land or not, ora question 
relating to title to land or to some interest in land as between parties to 
the suit, the judgment of the Collector shall be final : 


Provided that, if the suit be tried and decided by a Deputy Collec- 
tor exercising the powers of a Collector, an appeal shall lie from the judg- 
ment of the Deputy Collector to the Collector. 


(3) In suits other than those referred to in Sub-sec. (2), an appeal 
from the judgment of the Collector or Deputy Collector shall lie to the 
District Judge, unless the amount or value in dispute exceeds five thou- 
sand rupees, in which case the appeal shall lie to the High Court : 


Provided that, a second appeal shall lie to the High Court under 
Order XLII in the first Schedule to the Code of Civil Procedure, 1908 
(V of 1908) from any appellate decree pased by the District Judge under 
this section 


(4) An appeal shall lie against any order specified in Clause (b) or 
(c) of Sub-sec. (1) [except order which is not appealable under the Code of 
Civil Procedure, 1908 (V of 1908)] to the Court to «hich an appeal from 
the judgment in the suit would lie. 


(5) Notwithstanding anything hereinbefore contained, the 
Collector may call for the record of any case for which any Deputy 
Collector has passed decree or order to which this section applies, if it 
appears that such officer has exercised a jurisdiction not vested in him by 
law, or has failed to exercise a jurisdiction so vested, or has acted in the 
exercise of kis jurisdiction illegally or with material irregularity ; and. 
the Collector may pass stich order as he thinks fit. 
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Explanation—A question as ro the regularity of the proceedings in 
publishing or conducting a sale in execution of a decree for arrears of rent 
is not a question relating to title to land or Zo some interest in land as 
between parties of the suit, 


NOTES—Section 204—Rent decree-Failure of the landlord to implead the 
transferee The holding did not pass on to the defendant No I, 
but only the right, title and interest of defendants 3 and 4 and 
they had no such right on the date of sale The plaintiff’s 
title is not affected in any way. 

29 (1963) C.L T (Notes 52) 37. 


205. Deposit on application to sef aside cex-parte decree, or 
for review of judgment—Every application for an order under Rule 13 
in Order IX in the first Schedule to the Code of Civil Procedure, 1908 
(V of 1908) to set aside a decree passed ex-parte, or for a review of judg- 
ment, under Sec. 114 of the said Code, ina suit under this Act, shall 
‘contain a statement of the injury sustained by the applicant by reason of 
the decree or judgment ; 

and no such application shall be admitted— 


(a) unless the applicant has, at or before the time when the 
application is admitted, deposited in the Court to which the 
application is presented the amount, if any, which he admits 
to be due from him to the decree-holder or such amount as 
the Court may for reasons to be recorded by it in writing 
direct : or 

(b) unless the Court, after considering the ‘statement of injury, 
is satisfied, for reasons to be recorded by it in writing, that 
no such deposit is necessary. 

206. Date from which decree for enhancement takes effect— 
A decree for enhancement of rent under this Act, if passed “in a suit 
instituted in the first eight months of an agricultural year, shall ordi- 
narily take effect on the commencement of the agricultural yeat next 
following ; and, if passed in a suit instituted in the last four months of 
the agricultural year, shall ordinarily take effect on the commencement of 
the agricultural year next but one following ; but nothing in this section 
shall prevent the Court from fixing, for special rebsons, a later date from 
«hich any such decree shall take effect. କା 


207. Relief against forfeltures—(1) A suit for the ejectment of 
2 tenant, on the ground— 
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(a) that he has used the Jand i ina manner which renders it unfit 
for the purposes of the tenancy, or 
(b) that he has broken a condition on breach of which he is, 


under the terms of a contract between him and the landlord 
liable to ejectment, 


shall not be entertained ‘unless the landlord has served in the prescribed 
‘manner, a notice on the tenant specifying the particular misuse or breach 
complained of, and, where the misuse or breachis capable of remedy, 
requiring the tenant to remedy the same, and, in any case, to pay reason- 
.able compensation for the misuse or breach, and the tenant has failed to 
comply within a reasonable time with the request. 


(2) A decree passed in favour of a landlord in any such suit shall 
declare the amount of compensation which would reasonably be payable 
to the plaintiff for the misuse or breach and whether in the opinion of 
the Court, the misuse or breach is capable of remedy, and shall fix a 
period during which it shall be open to the defendant to pay that amount 
to the plaintiff, and, where the misuse or breach is déclared ‘to be capable 
of remedy, to remedy the same. 


(3) The Court may from to time, for special reasons extend a period 
fixed by it under Sub-sec. (2). 


(4) If the defendant, within the period or extended period (as the 
case may be) fixed by the Court under this section, pays the compensa- 
tion mentioned in the decree, and, where the misuse or breach is declared 
by the Court to be capable of remedy, remedies the misuse or breach to 
the satisfaction of the Court, the decree shall not be executed. 


208. Rights of ejected raiyats In respect of erops end land 
prepared for sowing—The following iules shall apply in the case of 
every raiyat ejected from a holding : 


(a) When the raiyat has, before the date of his ejectment, sown 
or planted crops in any land comprise in the holding, be shall 
be entitled, at the option of the landjord, either to retain 
possession of that land and to use it for the purpose of tend 
ing and gathering in the crops or to receive from the land- 

_ Jord the value of the crops as estimated by the Court 
executing the decree for ejectment ; 


(2) when the raiyat has before the date of his ejectment, pre- 
pared for sowing any land comprise in his holding, but has 
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` not sown or planted crops in that land, he shall be entitled 
to receive from the landlord the value of the labour and. 
capital extended by him in so preparing the land, as estimat- 
ed by the Court executing the decree for ejectment, together 
with reasonable interest on that value ; 


(c) but a raiyat shall not be entitled to retain possession of any’ 
land or receive any sum in respect thereof under this section: 
where, after the commencement of proceedings by the land- 
lord for his ejectment, he has cultivated or prepared the land 
contrary to local usage ; 


(d 


~~ 


if the landlord elects under this section to allow a raiyat to 
retain possession of the land, the raiyat shall pay to the 
landlord, for the use and occupation of the land during the 
period for which he is allowed to retain possession of the 
same, such rent as the Court executing the decree for eject- 
ment may deem reasonable, 


209. Power for Court to fix fair rent as alternative fo 
ejectment— When a plaintiff institutes suit in a Civil Court for the 
ejectment of a trespasser, he may, if he thinks fit, claim as alternative 
relief that the defendant be declared liable to pay for the land in his 
possession a fair and equitable rent, to be determined by the Court ; and 
the Court may grant such relief accordingly. 


210, Application to determina incidents of tenancy—(1) Subject 
to the provisions of Sec. 140, the Court having jurisdiction to determine 
a suit for the possession of land may, on the application of either the 
landlord or the tenant of the land, determine all or any of the following 
matters, namely ; 


(a) the situation, quantity and boundaries of the land ; 
(5) the name and description of the tenant thereof (if any) ; 


(c) the class to which he belongs, that is to say, whether he is 
a tenure holder, bazaftidar, raiyat holding at fixed rates, 
occupancy raiyat, non-occupancy-raiyat, under-raiyat or 
chandnadar, and, if he is a tenure helder, whether he isa 
permanent tenure holder or not, and whether his rent is 
liable to enhancement during the continuance of his 
tenure ; and a 


(d) the rent payable by him at the time of the application. 
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(2) If, in the opinion of the Court, any of these matters cannot be 
satisfactorily determined without a local inquiry, the Court may direct 
that a local inquiry: be held under Order XXVI in the first Schedute to 
the Code of Civil Procedure, 1908 (V of 1908) by such Revenue Officer as 
the State Government may authorise in that behalf by rules made under 
Rule 9 in the said Order. 


(3) The order on any application under this section shall have the 
effect of, and be subject to the like appeal as a decree, 


© 
CHAPTER XV 


SUMMARY PROCEDURE FOR THE RECOVERY OF 
RENTS UNDER THE BIHAR AND ORISSA PUBLIC 
DEMANDS RECOVERY ACT, 1914 


211. Recovery of arrears of rent under the certiticate proce- 
dure in certaln areas—(1) Any landlord (other than the Government) 
whose land is situate in an area for which a record-of-rights has been 
prepared and finally published and in which such record is maintained 
‘may apply the State Government through the Collector of the district in 
‘which his land is situate for the application of the procedure prescribed 
‘by the Bihar and Orissa Public Demands Recovery Act, 1914 (B. & O. 
Act IV of 1914) to the recovery of the arrears of rent which he alleges are 
‘or may accrue due to him for lands in such area. 


(2) The State Government may reject any such application, or 
‘may allow it subject to such terms and conditions as it may see fit to 
impose, and may at any time add to or vary any terms or conditious so 
imposed, or withdraw its allowance of the application, without, in any of 
these cases assigning any reason for its action. 


(3) When any such application has been allowed, the’ landlord 
may make a requisition in the form prescribed, to such Revenue Officer 
as the State Government may appoint for this section, to perform the 
functions of a Certificate Officer under the Bihar and Orissa Public 
Demands Recovery Act, 1914 (B; & O. Act IV of 1914) for the recovery of 
any arrears of rent which he alleges are due to him from any tenant. 
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(4) Every such requisition shall be signed and. verified by the: 
landlord .making.it, the manner prescribed by Rule1l in Schedule IL to 
the said Act, as amended for the time being by rules made under Sec 39: 
thereof, and shall be chargeable with a fee of the amount which would be. 
payable under the Court-fees Act, 1870 (VII of 1870) in respect of a plaint. 
for the recovery of a sum of money equal to that stated in the requisition. 
as being due. 


(5) On receipt of any such requisition, the.said Reveuue Officer 
may, in accordance with such rules as the State Government may prescribe: 
in this behalf, and if he is satisfied that the arrear is due, signa certi- 
ficate in the prescribed form, stating that the arrear is due, and shall 
include in the certificate the fee paid under Sub-sec. (4) and shall cause: 
the certificate to be filed in bis office © 


(a) no certificate shall be signed for the recovery of arrears of 
rent. of a tenancy regarding which a suit has been instituted 
in a Revenue Court for the alteration of the rent payable by 
the: tenant or the determination. of his status as a tenant, in 
respect of the period during which it is alleged in the 
requisition made under Sub-sec, (3) that the arrears of rent 
sought to be recovered have accrued-; and 

(b) if after the signing of a certificate, it is found that such a 
suit was instituted in a Revenue Court before the certificate 
was signed, such certificate shall be cancelled. 


(6) The person in whose favour any certificate is signed under 
Sub-sec. (5) shall be deemed to be the certificate holder for the amount 
mentioned in the certificate, and the person against whom the certificate 
is:signed shall be deemed to be the certificate debtor for the said amount; 
and all proceedings taken by the Certificate Officer forsthe recovery of 
suoh amount shall be taken at the instance of the first mentioned, and at 
his cost and responsibility, and not otherwise. 


(7) The Bihbar and Orissa Public Demands Recovery Act, 1914: (B. 
& O, Act IV of 1914) with such restrictions and modifications (if any) as 
may be prescribed shall apply to the execution, and to all proceedings 
arising out of the execution, of certificates filed under Sub-sec. (5). 


(8) No landlord shall, during. the pendency of any proceedings 
upder | this section, institute. 8 suit in a Revenue Court: forthe recovery,of 
any arrears or rent in respect, of which ‘he has. made. a.requisition. under 
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Sub-sec. (3) ; and, subject to the provisions of Sec. 43 of the Bihar and 
Orissa Public Demands Recovery -Act, 1914 (B & O. Act IV.of.1914) no 
- tenant shall, ‘after the signing of any certificate against him under Subs 
sec. (5) of this section, institute a suit in, of apply to, a Revenue Court. 
for the alteration. of the rent payable by him, or the determination of his; 
status as a tenant, in respect of the period during which the arrears of 
rent for which such certificate was signed have accrued. 

(9) The word ‘landlord’ in this section includes an entire body of” 
landlords, and also one or more co-sharer landlords who collects or collect 
his or their share or shares of the rent separately ; and where a Revenue 
Officer signs a certificate on the requisition of one or more such co-sharer 
landlords, he shall at the same time issue to each of the remaining 
co-sbarer landlords a copy of such certificate. 


® 
CHAPTER XVI 
SALE OF ARREARS UNDER DECREE 


212. Passing of tenure or holding sold In execution. of 
decree—(1) Where a tenure.or. holding is sold in execution of— 
(4) a decree for arrears of rent due in respect thereof ; or 
(h):- a: decree for damages under Sec: 186-A ; or 
(c) a certificate for arrears of rent signed under the Bihar and 
Orissa-Public Demands Recovery Act, 1914 (B, & O. Act IV 
of 1914). 
the tenure or holding shall, subject to the provisions of Sec. 28, pass to 
the-purchaser,— 
if such decree was obtained by— 
(i)- a.sole landiord ; or 
(ii) the entire body-of landlords ; or 
(iii) ‘one or more co-sharer landlords who has, or have, sued for 
the rent due to all the co-sharers in respect of the entire 
tenure or holding and made all the remaining co-sharers 
.: parties defendant to the suit, or: 
if.such’ certificate was signed on the requisition of, .or-in:favout of, 
a sole landlord or the entire body:ot landlords. 
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(2) When one or. more co-sharer landlords, having obtained 2 
decrce referred to in Sub-sec. (1) or a decree in a suit framed under Sec, 
199, applies or apply, for the execution of the decree by the sale of the 
tenure or holding, the Court shall, before proceeding to sell the tenure or 


holding, give notice of the application for execution to the other 
co-shares. 


NOTES—Section 212 and 74—Proceeding for cxecution of rent—decree 
dces not relate to any right to immovable property—A charge 
under Section 74 of the Act is not a charge within the 
meaning of Section 100 of Transfer of Property Act. 

AIR 1951 Orissa 41. 


Sections 212 and 74—Rent decree obtained by landlord—Later 
another rent decree by him for subsequent arrears of rent—Thereafter 
Sale in execution of the previous rent decree and purclase by the 
Jandlord himself—Execution case filed by the landlord for the later rent 
decree-—landlord decree holder’s right to execute the later decree if lost 
by his purchase under the previous rent decree—Execution Sale. 

ATR 1952 Orissa 129 


213. Geners! powers of purchaser as to advoldance of 
Iincumbrances—Where a tenure of holding is sold in execution of a 
decree for arrears due in respect thereof, the purchaser shall take subject 
to the interest defined in this Chapter as ‘‘protected interest,” but with 
Dower to annul the interests defined in this Chapter as ‘‘incumbrances’”’ ; 

Provided as follows : 


(a) a registered and notified incumbrance within the meaning of 
this Chapter sball not be so annulled, cxcept in the case 
hereinafter mentioned in that behalf ; 

(b) the power to annul shall be exerciseable only in the manner 
by this Chapter directed. 


214. Protected interests—The following shall be deemed to be 
protected interests within the meaning of this Chapter : 


(a) any under-tenure existing from the time of the permanent 
settlement. 

(b) any sub-proprietary interest, bazyafti tenancy or under 
tenure recognized by the settlement’ proceedings of any 


current temporary settlement as a tenure at;a tent fixed for 
the period of that settlement ; 
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.({c) any lease of land whereon dwelling houses, manufactories or 
other permanent buildings have been erected, or permanent 
gardens, plantations, tanks, canals, places ‘of worship or 
burning or burying grounds have been made ; 


(d) .any right of occupancy ; 


(e) the right of a non-occupancy raiyat to hold for five years, 
at a rent fixed under Chapter VI, or under Chapter XI ; 


(f) any right conferred on an occupancy-raiyat to hold at a rent 
which was a fair and reasonable rent at the time the right 
was conferred ; and 


(9) any right or interest which the landlord at whose instance 
the tenure or holding is sold, or his predecessor-in-title, has 
expressly and in writing given the tenant for the time being 
permission to create. 


215. Meaning of “incumbrance’’ and “‘reglstered and 
notified Incumbrance’~—For the purposes of this Chapter— 


(a) the term “incumbrance,” used with reference to a tenancy, 
means any lien, sub-tenancy, easement or other right or 
interest created by the tenant on his tenure or holding or in 
limitation of his own interest therein, and not being & 
protected interest as defined in Sec. 214 ; 

(b) the term ‘‘registered and notified incumbrance” used with 
reference to a tenure or holding sold or liable to safe in 
execution of a decree for an arrear of rent due in respect 
thereof, means an incumbrance created by a registered 
instrument of. which a copy has, not less than three months 
before the accrual of the arrear, been served on the landlord 
in the manner hereinafter provided ; 

(c) the terms ‘“‘arrears’’ and “‘arrears of rent” shall ‘be deemed to 
include interest decreed under Sec. 76 or damages awarded in 
lieu of interest under Sub-sec. (1) of Sec. 77. 

216. Application for sale of tenure or holdiIng—When a decree 
has been passed for an arrear of rent due for a tenure or holding. and the. 
decree holder applies under Sub-rule. (2) of Rule 11 in Order XXI in the 
first Schedule to the Code of Civil Procedure, 1908 (V of 1908) for the 
attachment and sale of the tenure or holding in execution of the decree, 
he shall produce a statement showing the pargana, estate and village im 
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which the land comprised in the tenure or holding‘is situate, the yearly 
Tent payable for the same and:the total ‘amount Ttecoverable under ‘the 
decree 


217. Order of attachment and proclamation of sale to be 
fssued simultaneously—(1) Notwithstanding:anything contained in the 
Code of Civil Procedure,.1908 (V of 1908), when the decree holder makes 
the application mentioned in Sec. 216, the Court shall, if:‘under Rule 17 
in Order XXI in the first Schedule to the said Gode it admits the 
application and orders execution of the ‘decree as applied for, issue 
simultaneously the order of attachment and the proclamation required by 
‘Rule 66 in the said Order, | 


(2) The proclamation shall, in addition to stating ang specifying 
the particulars mentioned in Rule 66 in the said Order, announce— 


(a) in the case of a tenure, or a holding of a raiyat holding at 
fixed rates or of a bazyaftidar, that the tenure or bolding 
will first be put up to auction subject to the registered and 
notified incumbrances, and will be’ sold subject to those 
incumbrances if the sum bid is sufficient to liquidate the 
amount of the decree and costs and that otherwise it will, if 
the decree holder so desires, be sold on a subsequent day, of 
which due notice will be given, with power to annul all 
incumbrances : and 


(b) in the case of an occupancy holding, not being the holding of 
a bazyaftidar, that the holding will be sold with power to 
annul all incumbrances. 


(3) The proclamation shall, besides being made in the manner 
required by Rule 67 in the said Order, be published by fixing up a eopy 
thereof in a conspicuous place on the land comprised in the tenure or 
holding ordered to be so d and shall also be published in such manner as 
the Board of Revenue may direct in this behalf, 


(4) Notwithstending anything contained in Rule 68 in the said 
-@rder the sale shall not, without the consent in writing of the judgment- 
debtor, take place until after the expiration of at least thirty days, 
calculated from the date on which the copy of the proclamation has been 
fixed upon the land comprised in the tenure or holding ordered to be 


‘sold. 


“° 218. Sale of tenure or holding subject to registered and neti- 
flee Incumbrances and effect thereof—(I1) When a tenure or holding 
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at fixed rates or a holding of a bazyaftidar has been advertised for sale 
under Sec. 217, ijt shall be put up to auction subject to registered and 
cotified incumbrances; and, if the biding reaches a sum sufficient fo 


liquidate the amount of the decree and costs, including the costs of sale, 
the tenure or holding shall be sold subject to such incumbrances. 


(2) The purchaser at a sale under this section may, in manner 


provided by Sec. 221 and not otherwise, annual any incumbrance upon the 
tenure or holding, not being a registered and notified incumbrance. 


219. Sale of tenure or holding with power to avoid all incum- 
brances end effact thereof—(1i) If he bidding for a tenure or a holding 
at fixed rates or a holding of a bazyaftidar put up to auction under 
Sec. 218 does not reach a sum sufficient to liquidate the amount of the 
decree and costs as aforesaid, and if the decree ho!der thereupon desires 
that the tenure or holding be sold with power to avoid all incumbrances, 
the officer holding the sale shall adjourn the sale and makea fresh 
proclamation under Rule 67 in Order XXI in the first Schedule ¢to the 


Code of Civil Procedure, 1098 (V of 1068), announcing that tenure or 
holding will be put up to auction and sold, with power to avoid all 


incumbrances, upon a future day specified therein, not less than fifteen 
or more than thirty days from the date of the postponement; and upon 
that day the tenure or holding shall be put up Zo auction and sold with 
power to avoid all incumbrances. 

(2) The purchaser at a sale under this section may, in manner 


provided by Sec. 221 and not otherwise annul any incumbrance on the 
tenure or holding. 


220. Sale of occupancy holding with power to avoid all Incum- 
brances and effect thereof—(1) When an cccupancy holding, not 
being the holding of a bazyaftidar, has been advertised forsale under 


Sec. 217, it shall be put up to auction and sold with power to avoid all 
incumbrances. 


(2) The purchaser at a sale under this section may, in manner provi- 


ded by Sec. 221 and not otherwise, annul any incumbrance on the 
holding. 


221. Procedure for annulling incumbrances under the fore- 
going sectlons—(l} A purchaser having power to annul an incumbrance 
under any of the foregoing sections, or under the Bihar and Orissa Public 
Demands Recovery Act, 19}]4 (Bihar aid Orissa Act IV of 1914), and 
desiring to annul the same may, within one year from the date of the 
sele or the date on which he {first has notice of the incumbrance, which- 
ever js later, present to the Collector an application in writing requesting 


him to-:serve on the incumbrancer a notice declaring that the incumbrance 
is annulled. 


Digitized by PPRACHIN, SOA 


114 ORISSA TENANCY LAW 

(2) Every such application must be accompanied by such fee for 
the service of the notice as the Board of Revenue may fix in this 
behalf. 

(3) When an application for service of a notice is made to the 
Collector in manner prescribed by this section, he shail cause the notice 
to be served in compliance therewith, and the incumbrance shall be 
deemed to be annulled from the date on which it is so served. 

(4) . When tenure or holding is sold in execution of a decree (or a 
certificate signed under the Bibar and Orissa Public Demands Recovery 
Act, 1914, for arrears due in respect thereof, and there is on the tenure 
or holding a protected interest of the kind specified in Sec. 214, Clause 
(c), the purchaser may, if he has power under this Chapter or that Act to 
avoid all incumbrances, sue to enhance the rent of the land which is the 
subject tc the protected interest. On proof that the land is held at a rent 
which was not at the time the lease was granted a fair rent, the Court 
may enhance the rent to such amount as appears to be fair and equitable. 

This sub-section shall not apply to land which has been held for a 


term excecding twelve years ut a fixed rent equal to the rent of good 
arable land. 


NOTES — Section 227—Annulment of encumbrance by 2 purchaser limita- 
tion—Deduction of period during which sale was under 
challenge, it can be allowed. A,.LR 1952 Orissa 62. 
Sections 221 and 230—Mortgage of occupancy holding effected by 
registered jnstrument prior to 1958 Amendment—Landlord purchasing the 
holding in execution of rent-decree—Landlord—auction purchaser not 
bound to enquire abcut encumbrance—No notice under Section 230 served 
Landlord entitled to presume that no encumbrance has been imposed upon 
holdiog. AIR 1949 Orissa 56. 
222 Power to direct that occupancy holding be dealt with 
wnder foregoing sections as tenures—(1) The State Government 
may, by notitication in the octticial Gazette, direct that occupancy hold- 
ings or any specified class cf occupancy holdings, in any local area, which 
are put up for sale in execution of a decree for an errear of rent due on 
them, shall, before being put up with power to avoid all incumbrances, be 
put up subject fo registered and nctificd incumbrances. 
(2) While any such direction remains in force in ‘respect of any 
local areca, all cccupancy holdingz, or, es the case may be, occupancy 
holdings of the specified class, in that local area, shall, for the purposes 


of sale under the foregoing sections of the Chapter, be treated in all 
respects as if they were tenures, 
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(3) Nothing in Sub-secs. (1) and (2) shall apply to the holding of 
bazyaftidars 


223. Rules for disposal of the sale-proceeds—(1) In disposing 
of the proceeds of a sale under this Chapter, the following rules, instead 
of those prescribed by Sec. 73 of the Code of Civil Procedure, 1908 (V of 
1908), shall be observed, that is to say— 


(a) there shall first be paid to the decree holder the costs 
incurred by him in bringing the tenure or holding to sale ; 

(b) there shall, in the next place, be paid to the decree-holder 
the amount due to him under the decree in execution of 
which the sale was made ; | 


(c) if there remains a balance after these sums have been paid, 
there shall be paid to the decree holder therefrom any rent 
which may bave fallen due to bim in respect of the tenure or 
holding between the institution of the suit and the date of 
the sale ; 


(d) the balance (if any) remaining after the payment of the rent 
mentioned in Clause (c) shall, upon the expiration of two 
months from the confirmation of the sale, be paid to the 
judgment debtor upon his application ; 

Provided that where a tenure or holding has been sold in execution 
.of a decree obtained by one or more co-sharer landlords in a suit framed 
under Sec, 199 or a decree referred to in Sub-sec, (1) of Sec. 212— 


(:) payment of the amount due under such decree shall, not- 
withstanding anything contained in Clause (b), be 
made to the decree holder and to the other co-sharer 
landlords in proportion to the amount found to be ‘due to 
each, and 


(ji) it there remains a balance, payment of any rent which 
may bave fallen due in respect of the tenure or holding 
between the institution of the suit and the date of the 
sale shall, notwithstanding anything contained in Clause 
(c), but subject to the determination, in the manner and 
with the effect mentioned in Sub-sec. (2) of any dispute 
as to their respective rights to receive such rent, be made 
to the said decree holder and the other co-sharer 1land- 
lords in proportion to their respective sharers in the 
tenure ot holding. 
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(2) if the judgment debtor disputes the decree holder’s right to 
receive any sum on account of rent under Clause (c) of Sub-sec: (1), or 
the amount of any payment contemplated by proviso (i) or proviso (ii) to 
the said sub-section, the Court shall determine the dispute, and the 
determination shall have the force of a decree. 


224 Tenure or holding to be released from attachment only 
on payment into Court of amount of decree, with costs, or on 
confession of satisfaction by decree hoider—(1) Rules 58 to 63 and 
89 in Order XXI in the first Schedule to the Code of Civil Procedure, 
1908 (V of 1908), shall not apply toa tenure or holding attached in 
execution of a decree for arrears due thereon 


(2) When an order for the sale of a tenure or holding in execution 
of such decree has been made, the tenure or holding shall not be released 
from ettachment unless, before it is knocked down to the auction 
purchaser, the amount of the decree, including the costs decreed, toge= 
ther with the cost incurred in order to be sale, is paid into Court, or the 
decree holder makes an application or the release of the tenure or holding 
on the ground that the decree has been satisfied out of Court. 


(3) The judgment debtor, or any person having in the tenure or 
holding any interest voidable on the sale, may pay money into Court 
under this section. 


225. Amount pald into Court to prevent sale fo be, In certain 
cases, a mortgage debt on the tenure or hoiding—(1) When any 
person having, in a tenure or holding advertised for sale under this. 
Chapter or in execution of a'certificate for arrears of rent due in respect. 
thereof, signed under the Bihar and Orissa Public Demands Recovery Act, 
1914 (Bihar and Orissa Act IV of 1914), an interest which would be 
voidable upon the sale, pays into Court the amount requisite to prevent 
the sale— 


(a) the amount so paid by him shall be:deemed to be a debt 
bearing interest at twelve-and-a-balf per centum per annum 
and secured by a mortgage of the tenure or holding to him; 

(b) his mortgage-shall take priority of every, other charge on the 
tenure or holding other than a charge for area, of rent ; and. 

(c) he shall be entitled to possession of the tenure or holding. 
as mortgagee of the tenant, and-to retain possession of it as 

” such until’ the debt with the-interest due thereon, has been. 
discharged. କା ୨ 
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(2) Nothing in this section shall affect any other remedy to 
which any such person would be entitled. 


226. Inferlor tenant paying into Court may deduct from 
rent— When a tenure or holding is advertised for sale— 


(a2) under this Chapter, in execution of a decree against a 
superior tenant defaulting, or 
(b) in execution of a certificate, signed under the Bihar and 
Orissa Public Demands Recovery Act, 1914 (Bihar and 
Orissa Act IV of 1914), for arrears of rent due in respect of 
the tenure or holding from a superior tenant defaulting, and 
an inferior tenant, whose interest would be voidable upon 
the sale, pays money into Court in order to prevent the“ 
sale, 
he may, in addition to any other remedy proviced for him by jaw, deduct 
the whole or any portion of the amount so paid from any rent payable by 
him to his immediate landlord ; the that landlord, if he is not the 
defaulter, may in like manner deduct the amount so deducted from any 
rent payable by him to his immediate landlord, and so on until the 
defaulter is reached 


227. Decree-holder may bid at sale ; judgment debtor may 
not—(1) Notwithstanding anything contained in Rule 72 in Order XXII 
in the first Schedule to the Code of Civil Procedure, 1908 (V of 1908), the 
holder of a decree in execution of which a tenure or holding is sold under 
this Chapter may, without the pz2rmission of the Court, bid for or 
purchase the tenure or holding. 


(2) The judgment-debtor shall not bid for or purchase a tenure or 
holding so sold 


(3) “When a judgment-debtor purchases by himself or through, 
another person a tenure or holding so sold, the Court may, if it thinks. 
fit, on the application of the decree holder or any otker person interested 
in the sale, by order set aside the sale ; and the costs of the application 
and order, and any deficiency of price which may happen on the re-sale, 
and all expenses attending it, shall be paid by the judgment=-debtor. 4 


228. Application by judgment debtor to set aside sale—(1} 
Rules 89 and 90 of Order XXI in the first Schedule to the Code: of“ Civil: 
Procedure, 1908 (V of 1908), shall not apply ‘in cases where a tenure or 
holding ‘has been:sold for arrears of rent due thereon, but. in such case 
the judgment debtor, or any.-person whose interests are affected:by the 
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sale, may, at any time within thirty days from the date of the sale, apply 
to the Court to set aside the sale, on his depositing— 


(a) for payment to the decree holder, the amount recoverable 
under the decree up to the date when the deposit is made, 
with costs ; 


(b) for payment to the auction purchaser, as penalty a sum equal 
to five per cent of the purchase money, but not fess than 
one rupee. 


(2) Where a tenure or holding has been sold for errears of rent due 
thereon, the decree holder, the judgment debtor or any person whose 
interests are affected by the sale, may, at any time within ‘three months 
from the date of the sale, apply to the Court to set aside the sale on the 
round of a material irregularity of fraud in publishing or conducting the 
sale : 


Provided as follows : 


(a) no sale shall be set aside on any such ground unless the Court 
is satisfied that the applicant has sustained substantial 
injury by reason of such irregularity or fraud ; and 

(b) no application made by a judgment debtor or any person 
whose interests are .affected by the sale under this sub- 
section shall be allowed unless the applicant either deposits 
the amount recoverable from him in execution of the decree 
or satisfies the Court for reasons to be recorded by it in 
writing, that no such deposit is necessary. 


(3) Where a person makes an application under sub-sec, (2) or sett- 
jing aside the sale of his tenure or holding, he shall not, unJess he with- 
.draws that application, be entitled .to make or prosecute an application 
‘made under Sub-sec. (1). 


(4) Rule 91 of Order XXI in the first Schedule to the Code of Civil 
Procedure, 1908 (V of .1908) shall not apply to any sale under this 
Chapter. 

(5) An appeal shall lie against an order setting aside or refusing to 
set aside sale : | 

Provided that where the Court has refused to set aside the sale on 


‘the application of the judgment debtor or any person whose “interests are 
affected by the sale and the amount recoverable in execution of the 
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decree ‘is not in deposit in Court, no such appeal shall be admitted 
unless the applicant deposits such amount in Court. 


NOTES—Section 22—Property grossly under valued—Application to set 
aside—Objection to under valuation, waiver. 

If the judgement-debtor had no opportunity to challenge the gross 
under. Valuation in the sale proclamation prior to the filing of an 
application under section 288 (2). Orissa Tenancy Act, there could be no 
question of estoppel and waiver 9 (1943) C. 1. T 84, A. I. R 1917 Pat 79, 
A. I R 1934 Cal. 205, A. I. R. 1933 Cal, 614 & A,I.R 1964 S.C 1300 
Distinguished. 32 (1966) C. 1. T 646; 1.1. R 1966 Cutt, 350 A I. R 1966. 
Orissa 166. 

Sectipn 228 and 228-A (4) and section9, Civil Procedure Code 1908 
—Petition filed to see aside sale on the ground of fraud, meterial 
irregularity and other grounds. Disallowed by Revenue Court—Suit filed 
in Civil Court on those grounds to set aside sale Maintainability of— 
35 (1969) CLT 98; I. I. R 1968 Cutt 935; A. I. R 1969 Orissa 34 

228-A. sale when fo become absolute of be set aside and 
refurn of purchase money In certaln cases—(1)"Where no applica- 
tion is made under Sub-sec, (1) of Sec. 228 within thirty days from the 
date of sale or where such application is made and disallowed, the Court 
shall make an order confirming the sale and thereupon the sale shall 
become absolute. 

(2) Where such application is made and allowed, and wherein the 
case of an application under Sub-sec. (1) of Sec. 228 the deposit required 
by that sub-section is made thirty days from the date of sale, the Court 
shall make an order setting aside the sale : 

Provided that no order shall be made unless notice of the applica- 
tion has been given to all persons affected thereby. 

(3) Where a sale is set aside under this section, the purchaser shall 
be entitled to an order against any person to whom the purchase money 
has been paid for its re-payment with or without interest asthe Court 
may direct. 

(4) No suit to set aside an order made under this section shall be 
brought by any person against whom such order is made. 

(5) Notwithstanding anything contained in this section, an applica- 
tion may be made under Sub-sec. (2) of Sec. 228 to set aside the sale, 

and where such application is allowed the order made under Sub-sec. (1) 
confirming the sale shall be deemed to be cancelled 
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HOTES—Section 228—A (D—Application to set aside sale dismissed— 
Sale confirmed—Suit in civil court to set aside sale on the same 
ground is barred. AIR 1969 Orissa 67. 


229. Registration of certain instruments creating encumbran- 
ces—Notwithstanding anything contained in Part IV of the Indian 
Registration Act, 1908 (XVI of 1908) an instrument creating an 
incumbrance upon any tenure or holding, which has been executed before 
the commencement of this Act and is not required by Sec. 17 of the said 
Registration Act to be registered, shall be accepted for registration under 
that Act if it is presented for that purpose to the proper officer within 
one year from the commencement of this Act. 


230. Notifications of incumbrances to landlcrd—Every officer 
“who has, whether bcfore or after the commencement of this Act, regis- 
tered an instrument executed by a tenant of a tenure or holding and crea- 
4ing an incumbrance on the tenure or holding, shall at the request of a 
tenant or of the person in whose favour the incumbrance is created, and 
©n payment by him of such fee as the State Government may fix in this 
behalf notify the incumbrance to the landlord by causing a copy of the 
“instrument to be served on him in the prescribed manner. 


231. {Power to create encumbrances extended—Nothing contai- 
ned inthis Chapter shall be deemed to enable a person to create an 
encumbrance which he could not otherwise lawfully create. 


© 
CHAPTER XVII 


CONTRACT AND CUSTOM 


232. Restrictions on exclusion of Act by egreement—(1) 
“Nothing in any contract between a landlord and a tenant, whether made 
‘before or after the commencement of this Act,— 


(a) shall bar, in perpetuity, the acquisition of an occupancy- 
right in. land, or 

(b) shall take away an occupancy-right in existence at tbe date 
of the contract, or 

(c) shall entitle a landlord to eject a tenant otherwise than in 
accordance with the provisions of this Act,.or 
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(d) shall take away or limit the right of a tenant as provided by 
this Act, to make improvements and claim compensation for 
them. 


(2) Nothing in any contract made between a landlord and tenant 
within a period of six years immediately preceding the commencement 
of this Act, shall prevent a raiyat from acquiring, in accordance with this 
Act, an occupancy right in land. 

(3) Nothing in any contract between a landlord and a tenant after 
the commencement of this Act shall— 

(a) prevent a raiyat from acquiring, in accordance with this 
Act, an occupancy-right in land ; 


rf 


(b) take away or limit the right of an occupancy raiyat to use 
land as provided by Secs. 27 and 27-A ; 


(c) take away the right of ae raiyat to surrender his holding in 
accordance with Sec. 97 ; 

(d) take away the right of a raiyat to transfer or bequeath his 
holding in accordance with custom or local usage ; 

(e) take away the right of an occupancy raiyat to'sub-let subject 
to, and in accordance with the provisions of this Act ; 

(f) take away the right of a raiyat to apply for a reduction of 
rent under Sec. 45 or Sec. 60 ; 

(g) take away the right of a landlord or an occupancy raiyat to 
apply for a commutation of rent under Sec. 47 ; or 

(h) affect the provisions of Sec. 76, relating to interest payable 
on arrears of money rent : 


Pioହ୍ided as follows : 


(3) nothing in this section shall affect the terms or conditions 
of a lease granted bona fide for the reclamation of waste 
land, except that, where, on or after the expiration of the 
term created by tbe lease, the lessee would, under Chapter 
V, be entitled to occupancy right in the land comprised in 
the lease,ynothing in the lease shall prevent him from 
acquiring that right ; 

(i) when a landlord has reclaimed waste land by his own 
‘servants or bired labourers, and subsequently lets the same 
or a-part thereof to a raiyat,- nothing -in this . Act shall 
affect the terms of any contract whereby a raiyat is pre- 
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vented from acquiring an occupancy right in the lJand or 
part during a period of thirty years from the date on. 
which the land or part is first let to a raiyat ; 

(i##) nothing in this section shall affect the terms or conditions. 
of any contract for the temporary cultivation of horticul- 
tural or orcoard land with agricultural crops. 


Explanation—The expression “horticultural land,”’ as used¢in Pro- 
viso (11i), means garden land, in the occupation of a proprietor or perma- 
nent tenure-holder, which is used bona fide for the cultivation of flowers 
or vegetable or both, grown for the personal use of sueh proprietor or 
permanent tenure holder and his family, and not primarily for profit or 
sale, 


NOTES—Section 232 (1) (b)—Occupancy right cannot be abrogated by 
any subsequent cantract. 27 (1961) CLT Notes 168. 


233 Permanent mukarrari leases—Nothing in this Act shall be 
deemed to prement a proprietor or a holder of a permanent tenure ina 
permanently settled area from granting a permanent mukarrari lease on 
any terms agreed on between him and his tenant. 


234 Utbandl, char and dlara lands —(1) Notwithstanding any- 
thing in this Act, a raiyat— 
(a) who, in any part of the country where the custom of utbandi 
prevails, holds land ordinarily let under that custom and for 
the time being let under that custom, or 


(b) who kbolds land of the kind known as char or diara, 

shall not acquire a right of occupancy— 
ia case (a), in land ordinarily held under the custom of utbandi and for 
the time being held under that custom, or 
in case (b) in the char or diara land, 
until he has held the land in question for twelve continuous years ; and, 
until he acquires a right of occupancy in the land, he shall be liable to 
pay such rent for his holding as may be agreed on between him and his 
landlord. i 

(2) Ohapter VI shall not apply to raiyat holding land under the 
custom of utband;i in respect of land held by them under that custom, 

(3) The Collector may, on the application of either the landlord 
or the tenant, or on 2 reference from the Revenue Court, declare that any 
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land has ceased to be char or diara land within the meaning of this 
section ; and thereupon all the provisions of the Act shall apply to the 
land. 


‘NOTES—Section 234—A raiyat: shall not acquire a right of occupancy in 
char land until he has held the land in- question for twelve 
continuous years. 57 (1984) CLT 1 (FB). 

Section 234—Nature of tenancy where part of and is cultivated 
and other part is yet to be reclaimed- Ac quisition of non-occupancy right 

‘subject to the conditions. 33 (1967) CLT 760 ; ILR 1967 Cutt 569. 


Section 234 (1) (b)—Acquisition oi right of occupancy in chara 
Tand—If the tenant is willing to pay the rent as settled between him and 
“the landlord,he has a right to continue on the land—If the conditions are 
fulfilled the landlord has no right of eviction. ILR 1967 Cuttack 569. 


Seetion 234 (2)—Chapter VI applicable to chara Lands—Settled 
‘raiyat of the village holding chata land prior to vesting—Right to con- 
tinue on the land as a non-occupancy raiyat cannot be affected in any 
‘manner unless he does not agree to pay the rent as settled between the 
landlord and the tenant, JILR 37 Cal, 449, AIR 1918 Cal. 699, AIR 1954 
Pat 475 referred to 33 (1967) CLT 760 © ILR 1967 Cutt 569. 


235. Saving €o service-tenures—(1) When any land is held as 
‘a ghatwali or other service tenure and the holder of such tenure ceases 
to perform the service for any reason whatsoever he shall on an applica” 
tion filed either by a landlord or by the holder of such tenure be liable 
‘to pay such rent in cash for the use and occupation of the land, as may 
be determined by the Collector. Upon such determination of the cash rent 
“the incident of the said tenure shall be regulated by the provisions of this 
Act applicable to land held by an occupancy raiyat notwithstanding any- 
thing contained thereunder : 

Provided that if the service is rendered to a religious or charitable 
4nstitution and not to a person or a family ; or if the service is for the 
‘public in general or for the Government the holder of such a service- 
tenure shall not have the benefit of this section. 

(2) In determining the rent, the Collector shall be guided by the 
:same principles as are provieed for determination of fair and reasonable 
+ent under this Acct. | 

(3) Any suit for the ejectment of any person holding a service 
tenure instituted before the commencement of this Act, or any execution 
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proceeding arising therefrom, shall be disposed of as if Sec. 235 cof the 
Orissa Tenancy Act, 1313 (B. & O. Act If of 1913), as amended by this 
Act, had been in force at the time of the institution of the suit in the 
Court of the first instance. 


Explanation 1—Any person who is recorded a ‘‘Jagirdar’”’ in the 
record-of rights of the last settlement shall be deemand as a holder of 
service tenure, 


Explanation 2—Nothing provided here would affect the rights of 
person who has already acquired right of permanent tenancy under the 
holder of a service tenure. 


NOTES —Section 235—A pplication to service tenure-‘‘Public in general” 


explained- 36 (1270) CLT (Notes 198) 131 
Sections 235 (1) and 236—Service tenur e—Barber Service—If is for 
community —Not partiable or alienable, AIR 1990 Orissa 199. 


236. Homesteads—(1) Notwithstanding anything in this Act, 
the incidents of tenancy of any tenant, including the holder of a service 
tenure, in respect of the homestead in which such tenant ordinarily 
resides, shall’ be regulated by the provisions of this: Act, applicable‘to 
Jand held by ani occupancy raiyat : $ 


Provided that when a homestead is held as a service tenure or a 
part thereof and the holder of such’ tenure ceases:to perform the. service, 
* he shall be liable to pay.such rent for the occupancy of the homestead.as 
may be determined by the Collector‘on an‘ application filed either by. the 
landlord: or by the holder of ‘such tenure. 
Explanation—A Chandnadar i is also a tenant within the meaning 
to this sub-section. : 


(2) Save as otherwise ‘expressly provided in this Act ‘the incidents 
of tenancy of a Chandnadar ‘in respect of that: portion of-his land ‘which 
is not the homestead in which he ordinarily résides, shall be. regulated by 
local 'custom-or- usage’ and-his rent shall-be.liable-to re-assessment on each 
tevision of a land'revenue settlément, 

NOTES—Section 236 —Formalities to be complied with by an-under-raiyat 
to take a plea under this section. 54 (1982) CLT 993: 
Section 236—Protection not available i in ‘absence of valid tenancy. 


37 (1971) CLT ‘66. 
Section 236—““Tenancy on homestead land’”’-Meaning: and inten- 
tion of the previsionStatus of ‘tenant-Tenant ordinarily residing in & 
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homestead, previously not ‘having occupancy ‘right acquires occupancy. 

right in this respect. 39 (1973) CLT 589. 
Section’ 236—Mere rooting F in‘thie house for want of accmodatiom 

cannot be said to be Ordinarily-- residing withia the meaning of the 


section-“‘Ordsnarily’”’, interpretation o£: 28 (1962) CLT (Notes 34) 26 = 
ILR 1962 Cutt 191. 


Section.236—Service tenure- Homestead—Tenant to: establish ‘that. 
ordinarily resides . AIR 1990 Orisa: 19944; 

Section.236 (1)—Suit for ejectment of Sikimi tenant: Home: stead in 
which such tenant ordinarily resides meaning of-sikimi tenant having 
separate residential house-Disputed house also .occipied-sikini’ tenant not. 
entitled to protection under Section. 236 ILR 1965 Cuttack:239; 

Section 236 (1) —Purchasers of ‘homestead ‘lands claiming that their 
transferors had acquired’ right of occupancy: by virture-of ‘Section: 236- (1) 


Onus is on the purchasers to specifically ‘plead and- “prove such claim... ~ 
AIR 1967 Orissa 86. 


237. Saving of custom —Nothing. in this Act shall affect any cus- 
tom, usage or‘customary' right not inconsistent with, or not - expressly-or 
by necessary implication modified or abolished by, its provisions. 
ILLUSTRATIONS 

(1) The custom or usage- whereby the.. right of a .non-Occupancy 
‘raiyat is heritable is : not inconsistent with, and isnot expressly or by 
necessary implication modified‘or abolished by the provisions of this-Act. 
That-custom or- usage, accordingly, wherever it exists, will not be 
affected, by this Act. 

(2) The custom or usage, that an under-raiyat’ should, uhdér certain 
circumstances, acquire a right of occupancy is not inconsistent with, and 
.1s not . expressly or by necessary implication modified or abolished by, 
the,provisions of this Act, That custom or usage; accordingly, “whe:s ever 
it exists, will not be affected by this Act 
NOTES —Section 237—Right of non-Occupancy “raiyat—Not: heritable 


Right of under—raiyat neither heritable nor transferable. 
30 (1964) CG 421 


—Sections 237, 4 (3),/56:and'57—WUnder—raiyat right—Not trans- 
ferable and heritable except by ®Droof ‘of‘tustom—Onus is on the person 
who claims under—raiyat-right to-be:heritable and transferable by custom 
is to plead and prove it, : AIR 1967 Orissa 86. 

=O ections 237, ,4. (3), 56 and..$7——Sikimi raiyati right—Not 


ordinarily: ‘transferable except by local-custom or, usage, 
27 (96F):CIT Notes 15 
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CHAPTER XVII 


LIMITATION 


238. Limitation in suits, appeals and applications in Schsduis 
f11—(1) The suits, appeals and applications specified in Schedule I11 shall 
be instituted and made within the time prescribed in that Schedule fur 
them respectively ; and every such suit or appeal instituted, or swppli- 
cation made, after the period of limitation so prescribed, shall be 
dismissed, although limitation has not been pleaded. 

(2) Nothing in this section shall receive the right to institute any 
suit or appeal or make any application which would have been barred by 
Aimitation if it had been instituted cr made immediately before the 
‘commencement of this Act. 


MNOTES—Section 238, schedule II, Item (M—Applicability—Not 
applicable to a suit for a tenancy for fixed period. 
25 (1959) CIT Notes 52. 
—Section 238, Schedule 111, Item 3—In order to attract special 
period of limitation dispossession must have been by landlord or his 
agent acting within his authority—Dispossession or lessees by the 
‘landlord—special period or limitation of 12 years. 36 (1970) CIT 436. 
239, Portions of the Indian Limitation Act not applicable to 
‘such sults, efc.—(1) Secs. 6 to 9 of the Indian Limitation Act, 1908 
4IX of 1908), shall not apply to the suits and applications mentioned in 
Sec.’ 238. 
(2) Subject to the provisions of this Chapter, the provisions of the 
ATndian Limitation Act, 1908 (IX of 1908), shall apply to all suits, appeals 
and applications mentioned in Sec. 238. 


© 
CHAPTER XIX 


SUPPLEMENTAL 
PENALTIES 


240. Penesities—(1) If any person, otherwise tham in accordance 
with this Act, or some other enactment for the time being ‘in force— 
(a) distrains or attempts to distrain the produce of a tenant’s 
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(b) resists a distraint duly made under this Act, or forcibly or 
clandestinely removes any property duly distrained under 
this Act, or 


(c) except with the authority or consent of the tenant, prevents 
or attempts to prevent the reaping, gathering, storing, 
removing or otherwise dealing with any produce of 2a 
holding, 


he shall be deemed to have committed criminal trespass within the 
meaning of the Indian Penal Code (XLV of 1860). 

(2) Any person who abets, within the meaning of the Indian. 
Penal Code, (XLV of 1860) the doing of an act mentioned in Sub-sec. (1) 
shall be deemed to have abetted the commission of criminal trespass 
within the meaning of that Code. . 


DAMAGES FOR DENIAL OF LANDLORD'S TiTLE 


241. Damages for denial of landlord’s title—(I1) When, in any 
suit under this Act, the tenant renounces his character as tenant of the 
landlord by settling up without reasonable or probable cause title in a 
third person or himself, the Court may pass a decree in favour of the 
landlord for such amount of damages, not exceeding ten times the 
amount of the annual rent payable by the tenant, as it may consider to 
be just. : 

(2) The amount of damages decreed under Sub-sec. (1), together 
with any interest falling due thereon, shall, subject to the 1iandlord’s 
charge for rent, be a first charge on the tenure or holding of tenant ¥ 
and the landlord may execute such decree ‘for damages: and interest, 
either as a decree for a sum of money or, subject to the provisions of 
Sec. 212, any of the modes in which a decree for rent may-be executed. 


AGENTS AND REPRESENTATIVES OF LANDLORDS 


242. Power of landlord to act through agent—(1) Any 
appearance, application or act in, before or to any Court or authority, 
required or authorized by this Act to be made or done by a landlord, 
may, unless the Court or authority otherwise directs, be made or done 
also by an agent empowered in this behalf by a written authority under 
the hand of the landlord. 

(2) Every notice required by this Act to be served on, orgiven to, 
a landlord shall, if served on or given to an agent empowered as afor esaid 
to ;accept service .of or receive the same on behaif of the landlord, be as 
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effectual for the purpose of this Act as if it had been served on, or given 
to the landlord in person. 

- ` (3) Every document required by this Act to be signed or certifies 
by a landlord, except an instrument appointing or authorized an agent, 
be signed or certified by an agent of the landlord authorized in writing 
jn that bebalf. 


243. jolnt landlords to act collectively or by common agent— 
Where two or more persons are joint landlords, anything which the 
Jandlords, anything which the landlord is under this Act required or 
authorized to do must be done either by both or all those persons acting 
together, or by an agent authorized to act on behalf of both or al! of 
‘them. 

244. Procedure in sults by joint landlords—Notwithstanding 
anything contained in this Act, every suit under this Act instituted 
by— 
` (4) a sole landlord, 

(5) the entire body of landlords, or 
(c) one or more co-sharer landlords, 


‘shall be subject to the provisions of Secs. 192 to 194 ; 


and to every decree referred to in Sub-sec. (1) of Sec. 212, and to 
-every decree in a suit framed under Sec. 199, the provisions of Chapter 
XIV shall, so far as may be practicable, be applicable. 


‘RULES UNDER THE ACT 


: 245. Power to make rules regarding procedure, powers of 
officers and service of notilces—Tne State Government may, by 
notification in the official Gazettes, make rules— 

(i) to regulate the procedure to be followed by. Revenue. Officers 
in the discharge of any duty imposed, or the exercise of any 
power conferred, upon them by or under this Act, and may 
by such rules confer upon any such officer— 


(a) any power exercised by a Civil Court in the trial of 
suit ; 

(5) power to enfer upon any land, and to survey, demarcate 
and make a map of the same, and any power exerciseable 
by any officer under the Bengal Survey Act, 1875 
(Bengal Act V of 1875) ; and 
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(c) power to cut and thresh the crops on any land weigh 
the produce: with a view to estimating the capabilities 
of the soil ; 

(2) to prescribe the officers to whom applications could be 
made under Sec. 160 for the sale cof crops or products 
distrained under Chapter XIII ; and 

(3) to prescribe the forms to be used, and the mode of service of 
notices issued, under this Act, where no form or mode is 
prescribed by this or any other Act. 


246 Publication of rules in draft—AIIl powers conferred by this 
Act for making rules are subject to the condition that the rules be made 
after previous publication. 


PROVISION AS TO TEMPORARILY SETTLED DISTRICTS 


247. Saving as to tenancies held In estates which have never 
been permanently settled— Where the area comprised in a tenancy is 
situated in an estate which has never been permanently settled, nothing 
in this Act shall prevent the enhancement of the rent upon the 
expiration of a temporary settlement of the land revenue, unless the 
right to hold beyond the term of the settlement at a particular rate of 
rent has been expressly recognised in settlement proceedings by a revenue 
authority empowered by the Government to make definitively or confirm 
settlement. 

248. Power to alter rent In case of new assessment of land 
revenue—When a landlord grants a lease, or makes any other contract, 
purporting to entitle the tenant of land not included in an area 
permanently settled to hold that land free of rent or a particular rent, 
and while the lease or contract is in force— 

(a) land revenue is for the first time made payable in respect of 
the land, or 
(b) land revenue having been previously payable in respect of 
it, a fresh settlement of land revenue is made, 
a Revenue Officer may, notwithstanding anything in the contract 
between the parties, by order, on the application of the landlord or the 
tenant, or of his own motion, fix a fair and equitable rent for the land in 
accordance with the provisions of this Act. 


249. Remlsslon and susPenslon of rent—(1) Whenever from any 
cause the payment ofthe whole or any part of the land revenue payable 
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in respect of any land, pot included in an area which has been permane- 
ntly settled, is remitted or suspended, a Revenue Officer may,’ by general 
or special order, remit or suspend, as the case may be, the payment of the 
rent of that land to an amount which may bear the same proportion to the 
whole of the rent payable in respect of the land as the land revenue of 
which the payment has been remitted or suspended bears to the whole of 
the land revenue payable in respect of the land, and may distribute the 
amount so remitted or suspended amongst the tenants holding such land. 
as may seem to him to be equitable, having regard to the effect on their 
tenures or holdings of che cause which has Jed to the remission or 
suspension of the land revenue. 


Provided that where the rent is taken by actual division of the 
produce, no portion of it shall be suspended under this section. 


(2) An order passed under Sub-sec. (1) shall not be liable to be 
contested by suit in any Court 


(3) No suit shall lie for the recovery of any rent of which the 
payment has been remitted, or during the period of suspension, of any 
rent of which the payment has been suspended; and, so long as a suit 
does not lie, such rent shall not be legally payable. 


(4) Where the payment of rent has been suspended, the period of 
suspension shall be excluded in the computation of the period of 
limitation provided for bringing a suit for the recovery of the rent. 


(5) The provisions of this section relating to the remission and 
suspension of the payment of rent may be applied, as far as may be, to 
land of which the land revenue has been wholly or in part released, 
compounded for or redeemed in any case in which, if the land revenue in 
respect of the land had not been released, compounded for or redeemed 
the whole or any part of it might, in the opinion of the Revenue Officer, 
has been remitted or suspended 


RECOVERY OF CERTAIN DUES 


250. Recovery of certaln dues—The .provision of this Act 
applicable to arrears of rent and suits and proceedings for the recovery 
thereof, shall, as far as may be, apply to anything payable or deliverable 
in respect of— 


(a) any sub-proprietary interest, 
(b) any nmij-jote khamar, khudkast er nij=chas land held by co- 
sharers ; 
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(c)- any land held by co-sharers, under the provisions of Sub- 
secs. (2) and (3) of Sec. 26 ; 

(d) any rights of pasturage, forest rights, rights over fisheries 
and the like ; and 


(2) any registration fees prescribed in Sec, 14, 15, 16, or 31 B. 
SAVING FOR CONDITIONS BINDING ON LANDLORDS 


251. Tenant not enabled by Act to violafe conditions binding 
‘on landlord—Where a proprietor, sub-proprietor Or permanent tenure- 
holder holds his estate, sub-proprietary interest or tenure subject to the 
observance of any specified rule or condition, nothing in this Act shall 
etitle any person occupying land within the estate, sub-proprietary 


interest or tenure to do any act which involves a violation of that rule 
or condition. 


SAVINGS FOR SPECIAL ENACTMENTS 


252. Savings for specla!l enactments—Nothing in this Act shall 
affect— 


(a) the powers and duties of Settlement Officers as defined by 
any law not expressly repealed by this Act ; 

(b) any enactment regulating the procedure for the realisation 
of rents in estates belonging to the Government or under 
the management of the Court of Wards or of the revenue 
authorities ; 

(c) any enactment relating to the avoidance of tenancies and 
incumbrances by a sale for arrears of the Government 
revenue ; 


(d) any enactment relating to the partition of revenue-paying 
estates ; 


(e) any enactment relating to patni tenures, in so far as it 
relates to those tenures ; or 


(f) any other special or local law not repealed either expressly 
or by necessary implication by this Act. 
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SCHEDULE 1! 
Enactments repealed 
[See Section 2] 


i and year Short Cicle Extent of repeal 
3 


PART | 
Bengal Regulations 


VII of 1973 The Bengal Decennial Settlement Secs. 51, 52, 53, 54, 
Regulation, 1973 55, 64 and 65, and so 
much of Sec. 34 as 
relates to Kanungos. 
V of 1812 The Bengal Land-revenue Sales Secs. 2, 3, 4, 26 and 
Regulation, 1812 27. 
VII of 1822 The Land-revenue Settlement Sec. 33, Clause third, 
Regulation, 1822 
XL of 1825 The Bengal Alluvion & Diluvion In Clause I of Sec. 4, 
Regulation, 1825 from the words “nor, if 
annexed to a subordi- 
nate tenure ”’ to the 
end of the clause, 
XII of 1825 The Bengal Land-revenue Settlee Secs. 2 and 3. 
ment (Resumed Kanungos and 
Revenue-free Lands) Regulation. 


1825 
PART II 
Acts of the Governor-General of India-in Council 
X of 1859 The Bengal Rent Act, 1859 The whole. 
VIII of 1885 The Bengal Tenancy Act, 1885 The whole. 
PART Il 
Bengal Acts 
V of 1862 The Bengal Rent Act, 1862 The whole. 
VIII of 1865 The Bengal Rent Recovery The whole, excepting 
(Under-Tenures Act,) 1865 Sec. 3 


IV of 1867 Bengal Rent (Appeals) Act, The whole 
86 

VIII of 1879 Rent Settlement Act, The whole 
18 


III of 1898 The Bengal Tenancy (Amendment) The whole 
Act, 1898 


I of 1907 The Bengal Tenancy (Amendment) The whole 
Act, 1907 
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SCHEDULE ili 


Limitation 


[ See Sec. 238 ] 


Description of suits, appeal or 


(2) 


application 


(1) To eject any tenure 
holder or raiyat on 
account of any breach 
of a condition in 
respect of which there 
is a contract expressly 
providing that eject- 
ment shall be the 
penalty of such breach 
To eject a non-occu- 
pancy reiyat on the 
ground of the expiration 
of the term of his lease 


. For the recovery of arrear 
of rent, in a suit brought 


by— 


- (1) a sole landlord 


(2) the entire body of 
jandlords ; or 
43) one or more co-sharer 
landlords— 
(a) when the arrear 
fell due before a 
deposit was made 


under Sec. 70 on 
account of the rent 


of the same holding 
{b) in other cases— 
{i) wh e r e money- 
rent is paid 


Period of 
limitation 


PART 1 
Suits 
One year 


Six months 


Six months 


Three year 


Time from which period 
begins to run 


The date of the breach, 


The expiration of the 
term, 


The date of the service 
of notice of the deposit. 


The last day of the 
agricultural year in 
which the arrear’ fell 
due 
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__D 
(ii) where rent 
is paid in kind 
To recover possession of 
land claimed by the 
plaintiff as a raiyat or 
an under-raiyt 
Under Sec. 193 (b) of 
this Act. 


From any decree or order 
under any portion of this 
Act except Chapter XI, 
to the Collector. 


From any decree or order 
under this Act to the 
Court or a District Judge 
or Special Judge. 

From any decree or order 
of a Collector under this 
Act to the Commissioner 


For the execution of a 
decree or order made in 
a suit under this Act or 
any enactment repealed 
by this Act, not being 
a decree for a sum of 
money exceeding 
Rs. 500, exclusive of any 
interest which may have 
accrued after decree, up- 
on the sum decreed but 
inclusive of the costs of 
executing such decree ;; 


(2)- 
One year 


Two years 


Two years 


PART Hi 
Appeals 


Thirty days 


Thirty days 


Thirty days 


PART fll 
Applications 


Three years 


137 


Ditto 


The date of disposses- 
sion, 


The date of the deter- 
mination of the agency. 


The date of t-xe decree 
or order appealed 
against. 


The date of the decree 


or order appealed 
against, 


The date of the decree 
or order appealed 
against. 


(1) The date of the 
decree or order ; or 


(2) Where there has 
been an appeal, the date 
of the final decree or 


order of the Appellate 
Court ; or 


Digitized by PPRACHIN, SOA 


138 


ORISSA TENANCY LAWS. 


(1) 


(2) 


(3) 


except where the judg- 
ment-debtor has by fraud 
or force prevented the 
execution of decree, in 
which case the period of 
limitation shall be 
governed by the provi- 
sions of the Indian Limi- 
tation Act, IX of 1908. 


(3) Where there has 


been a review of judg- 
ment, the date of the 
decision passed on the 
review. 
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Notification No. 2202—NIT-2-R. dated 23rd March 1914—ln 
exercise of the powers conferred upon him by Sub-sec. (7) of Sec. 46, Sub- 
sec, (2) of Sec. 70, Secs. 191 and 245 of the Orissa Tenancy Act, 1913 
{Bihar and Orissa Act II of 1913), the Lieutenant Governor in Council is 
pleased to make, for the districts of Cuttack, Puri and Balasore, the 
following rules under the said Act. 


CHAPTER I 
GENERAL 


1. Regard to be had to Instructions of the Board of Revenue— 
In carrying out the following rules, Revenue Officers shall have regard 
to the instructions of the Board of Revenue for the guidance of Revenue 
Officers, so far as such instructions are consistent with the rules herein 
prescribed under the Orissa Tenancy Act. 


2. Supervision and control by the Board of Revenue—Except 
where otherwise provided for by law or by these rules, all proceedings 
and orders of Revenue Officers, passed in the discharge of any duty 
imposed upon them by or under this Act, shall be subject to the super- 
vision and control of the Board of Revenue ; and the order of each 
Revenue Officer under this Act shall be subject to the supervision and 
‘control of the Revenue Officers to whom he may be declared by the Board 
of Revenue to be, for the purposes of the Act, subordinate, 


The Collector and the Commissioner, in whose jurisdiction opera- 
tions under these rules are in progress, shall be entitled to inform them- 
selves of the nature and progress of such operations. 


3. Service of notice where mode not prescribed by the Act 
or these rules— Where no other mode of service of notice is prescribed 
by the Orissa Tenancy Act or by these rules, service shall be effected in 
the manner prescribed: for the service of summons on a defendant under 
the Code of Civil Procedure, if the notice is addressed to only one 
person ; and, if it is addressed to a number of persons occupying orf 
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owning land in the same village, the notice shall be served in the manner 
prescribed for the service of summons on a defendant under the Code of 
Civil Procedure, or by proclamation and beat of drum, and by posting it, 
in the presence of not less than two persons, on some conspicuous place 
in the village, and also by fixing it up in the village office, if any, where: 
the rent is usually paid. 


CHAPTER II 


STAPLE FOOD-CROPS AND: PRICE-LIST 


4 Local areas [Sec. 46 (1) ]—The local areas under Sub-sec. (1) of 
Sec 46 shall be those entered in Schedule II annexed to these rules, and 
the mart specified in the same Schedule for each local area shall be that at 
which price shall be recorded... «ui~ 


5. Specification cf food-crops by Collector for each local 
area [ Sec. 46 (7) ]—~The Collector, atter such inquiry into the relative 
extent to which particular fo0od-crops are grown in his district, as he may 
think necessary, shall cause a notice to be affixed in his office and in the 
Subdivisional Office, specifying the food crop or food ‘crops which in 
his opinion is or are most extensively grown in each local area. 

The notice‘shall ‘distinguish, as far as may be practicable, between 
crops grown orn high lands and crops grown on low lands ; and shall fix 
a day, not being later than fifteen days after the publication of such 
notice, on which objections will be taken into consideration. 

On the day so fixed the Collector shall take into consideration the 
objections, if any, to the enumeration of staple food-crops proposed in 
the notice and shall report bis opinion thereon to the Board of Revenue. 

The Board of Revenue shall submit the Collector’s opinion to the 
Local Government, with such remarks as may seem to it necessary. 

The Local Government, after considering the reports of .the 
Collector and the Board of Revenue, shall determine, and notify in the 
Biher and Orissa Gazette what shall ‘be’ deeméd-staple food-crops in each 
local area. Na 

“Until further orders the crops shown in Column 3 of Schedule IL 
hereto appended shall be deemed staple food-crops for the purposes of 
Sec. 46. 
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‘5. Dates for preparation of price lists—Price lists :of ‘staple 
food crops shall .be prepared on one market day in the month at intervals 
of not less than twenty days. This market day shall be elected by the 
Collector, subject to the control of the Board of Revenue 


7 Method of determining prices—The price recorded for ‘each 
staple food-crops shall be the prevailing retail price at which that crop: 
was actually sold in the marker to which the price list refers on the day: 
selected under the last preceding rule. 


8 Price list by whom to be prepared —(1) Price list shall ordi- 
narily be prepared by a Gazetted Officer not below the rink of a Sub- 
Deputy Collector, But in special cases where a Sub-Deputy Collector is 
not available, the Collector may authorise a Kanungo to prepare the 
lists. 


(2) Where prices ar e recorded at marts, other than those at the 
headquarters of districts, the: ‘Collector ‘may, ‘with the sanction of the 
Commissioner, authorise a Sub-Registrar to prepare the lists on days 
when no.Gazetted Offcer or Kanungo is available. 


(3) One or two respectable inhabitants of the locality shall always 
be asked to assist in the preparation of price lists and the list shall be 
signed by at least one of them as by the officer preparing it. 


9 Record to be Kept by officer preparing price lists—Every: 
officer charged with ‘the preparation of price-lists shall keep a record 
showing.as far as practicable— 


(a) the date of his visit to the mart at which prices ‘are to be 
recorded; 


(5) the names of vendors and purchasers, the quantities sold and: 
the price thereof, for any sales effected in his presence. 


10. Security and countersignature of price lists prepared by 
subordinate officer—WELEen price lists are prepared at the Sadar Sub-- 
division by an offcer other than a Covenanted Deputy Collector, or at: 
other Sub-divisions by an officer subordinate’ to the Subdivisional Offi- 
cer, or by a SubRegistrar, they shall be submitted to the Covenanted 
Deputy Collector or to the Deputy Collector specially nominated by the 
Collector for the purpose, or to the Subdivisional Officer, as the case 
may be. Such officer shall scrutinize the lists; he may ‘call for explana- 
tions and cause manifest .errors to :bexarrected;and,having: gatittied 
himself of the accuracy of ‘the lists, he shall countersign them jE 
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11. Publication of price lists—The price lists shall be published 
for not less than one week at the marts to which they respectively refer, 
at the Collector's or Subdivisional Offce, and at every police station 
Gnd munsifi in the local area. 


12 Submlssion of price lists to Bosrd—Atter the expiry of the 
term of publication of the price lists in the mart to which they refer, 
Aas mentioned in the last preceding rule, the lists shall be submitted to 
the Board with any objections made to them, and with the opinions of 
the officers who prepared and countersigned them, and of the Collector, 
on such objections. 


CHAPTER I 


LANDLORD’S IMPROVEMENS 


13. Application for reglstraticn of Improvements to whom to 
‘be presented iSec.90]—(1) An application for the registration of 
1andlord’s improvements may be presented to the Collector of the district 
‘er to the officer-in-charge of the Subdivision, in which the land 
‘benefited by the improvement is situated, or to any Assistant or Deputy 
‘Collector who may be specially appointed by the Government to receive 
such application. The application shall, as far as practicable, be in the 
form (Form 1) specified in Schedule I appended to these rules, and the 
‘requisite information shall be submitted, along with the application, in 
the form of List A, appended to the said Form 1. 
(2) Alternative methods of filling up Columns 12 to 16 of List A 
.are provided. The first method is intended for cases in which only a small 
mumber of holdings are benetited and the second for cases in which the 
“whole village or a considerable proportion of the holdings is benefited. 
It will be open to the applicant, in the first instance, to select the 
‘method which appears to him more appropriate, but if he selects the 
second method, the Revenue Officer may, is he thinks fit, require List A 
t6 be filled up in thc first method. If the Revenue Officer admits the 
application he will at the same time pass orders to the applicant to 
‘submit notices in Form 15 on tenants or villages concerned, in sufficient 
‘number to meet the requirements of these rules. 
14. Procedure of officer on receipt of application—The officer 
zeceiving the application.may .either reject the application under Sec 
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90 (3) or may admit it. If the application is admitted, a local inquiry wilt. 
be held. A date will be fixed for that inquiry, and the applicant or his 
agent will be informed of this date and of the approximate hour when 
the inquiry will be held. Notice in Form 15 will be sent to the tenants. 
(if any) whose names are entered in Column 12 of List A. In addition a 
notice in Form 15 will be served in each village concerned. In this. 
notice will be specified the date and approximate hour when the inquiry 
will he held in that village, and the tenants concerned therein will be 
directed to attend the inquiry. The notice will be published locally by 
proclamation and by beat of drum, 2nd will be fixed up in the presence 
of not less than two persons in some conspicuous place in the village. The 
service of the notice must be attested by at least two residents of the 
village (or in the case of an uninhabited village, of a contiguous village), 
on the back of the duplicate notice. Special care must be taken to ensure 
that with each notice is appended a correct copy of List A or the extracts 
therefrom which refer to the village or tenant addressed in the notice. 

The expense of sending and publishing notices under this rule and 
under Rule 16 shall be borne by the applicant. 


15. Local enquiry—The Collector or Subdivisional Officer who 
received the application may transfer the case to receive such applications. 
If it is not so transferred, he may either make the local inquiry himself, 
or he may direct it to be made by an officer not below the rank of Sub- 
DBeputy Collector. When the officer who receives the application is not 
the Collector,. or a Sub-divisional Officer, he may in a similar manner 
transfar the case or direct a local ‘inquiry, with the consent of the 
Collector or Sub divisional Officer. The local inquiry will be held on the 
day and time. specified in the notice. Such of the parties and their. 
witnesses as attend and may desire to give evidence shall be examined 
and such inspection of land concerned as is considered necessary shall be 
made. In the record of this inqury it shall be clearly stated which of the 
tenants were examined ; and if any offered themselves for examination 
and were not examined, their names and the reasons for not examining 
them shall be recorded. The inquiring officer must make an inquiry in 
each village the lands of which are affected by the improven.ent. 


16. Further Inquiry if any, and disposal of the case—Tbhe 
officer who has received the application shall then either forthwith, or, 
if further inquiry is necessary, after giving notice of such further inquiry 
to the parties concerned, and holding such inquiry or causing it to be 
held by an officer nor below the raok of Sub-Deputy Collector, who is 
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empowered to receive such application, proceed to pass orders on the 
case, 


17. Circumstances to be taken into consideration in disposing: 
bf the case—In passing orders be shall decide inter alia whether the imp- 
rovement is of such a nature as to come within the meaning of Sec. 86 of 
the Orissa Tenaocy Act or not whether the landlord is entitled to register 
4t; whether it falls under Sub-clause (e) of that section, and, if so, 
whether any enhancement of rent is being paid for the original 
improvement, and whether the cost of improvement and the date of 
completion have been correctly stated in the application. 

18. Confirmation of refusal passed by officer jower in rank 
han Collector—Ilf an order refusing to register an improvement is 
passed by an officer lower in rank than the Collector of the district, such 
order shall not take effect till confirmed by the Collector. 


19. Power of otficer recording evidence as to improvement 
{Sec. 97 (1))—Evidence relating to any improvement under Sub-sec. (1) 
‘of Sec. 91 shall be recorded by the Revenue Officer specified in Rule 13, 
“who shall be guided by the provisions of Secs. 132 and 134 of the Code 
of Civil Procedure. | | 


CHAPTER IV 


REGISTRATION OF TRANSFER OF TENURES 
AND OCCUPANCY HOLDINGS. 


20. Application for registration of transfer to be presented— 
Every application for the registration of the transfer of a tenancy under 
‘Sec. 14, 12, 16, or 31 shall be presented to the Collector of the district 
‘or to the officer-in-charge of the Subdivision in which: the tenure or 
‘holding is situated. 


21. Form of application—T he application shall be made in Form 
‘No. 2 or 3 in Schedule 1, as the case may be, annexed to these rules. It 
zhall be signed and verified in the manner prescribed in Rules 14 and 15 
‘in Order VI, in the First Schedule to the Civil: Procedure -Code, 1908. 

22. Application forms, where aveilable—A pplication forms will 
Ye available in the Collector’s and Subdivional Offices. The applicant 
must fill up and file as many spare copies es there are landlords, etc. 
mentioned, in Column 8 of the application. 
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23. Contents of application—Each application shall be accom- 
panied by a certified extract from the record of rights of the tenure 
or holding transferred and the title deed, if any, in proof of the transfer 
{except in cases of succession) and the chalan showing tne pay ment 
into the Treasury of the landlord’s fee and any other fees or charges 
‘realisable in cash. 

24. Service of notice .on landlords, etc.—(a) A notice (Which is 
to be printed on the reverse of the application form) under Secs. 14, 16 
and 31 of the Orissa Tenancy Act shall bz served on the landlords’ 
agent or common manager, etc,, as the case may be, in the manner pres- 
cribed for service of processes issued by Revenue Courts. 

(b) The notices under Sec. 15 (also printed on the back of the 
form) should be served by registered post and a postage stamp of five 
annas must be paid by the applicant for each notice to be served. 

25 Levy of process fees for serving notices—A process fee 
for serving notices shall be levied according to the Board’s rules for 
realising process fee for service of revenue processes. 

26. Transfer of applications to Revenue Officers subordinate 
to Collectors of Subdivisional Officers—Thbe Collector or the Sub- 
divisional Officer may transfer any application or objection under these 
sections to any Revenue Officer subordinate to him who has been duly 
empowered under Sec- 3 (4) of the Act. 

27. Procedure of jandiord does not appear—Ilf the landlord does 
not appear on the date fixed, the Collector or other Revenue Officer to 
whom the case may be made over, may record the transfer in his register 
as valid. If the application is opposed, the Collector or other Revenue 
Officer shall consider the objections to the transfer Evidence shall be 
recorded in the manner prescribed in Clause (h) of Sec. 198 of the Orissa 
Tenancy Act. 

28. Final order—The final order shall be endorsed on the title 
deed, if any, or on the certified extract from the record of rights, filed 
with the application. 

29. Payment of landlord's fee— When an order is passed for the 
registration of a transfer, the fee, held in deposit, may be paid on appli- 
cation to the landlord or to an agent, authorised by him to receive it, 
within three years from the date fof the service of the notice and on the 
expiry of thar time the deposit shall lapse. In the case of joint landlords, 
who have no common manager or or common agent, the application must 
be made by all of them jointly and on such application, the amount may 
be paid to them or any person jointly nominated by them to receive it. 
‘ln all cases in-which:it is ‘desired: ithat the amount jshould be remitted 


Digitized by PPRACHIN, SOA 


146 ORISSA TENANCY LAW 


by money-order, the cost of the remittance shall be paid out of the 
deposit. 

30. Refund of landlord's fee— When an application for registration. 
is disallowed, tne applicant shall be entitled to refund of the amount,. 
on production of a certificate from the Court passing order that he is 
entitled to refund of the amount, on production of a certificate from the 
Court passing the order that he is entitled to the refund within three 
years from the date of the order 

31. Levy of court fee —T he court-fee leviable under Sec. 19 of the 
Act shall be eight annas. 

32 Register of transfer cases—A register shall be kept in the 
Collectorate for entering all transfer cescs in the form prescribzd for 


Register No. 8. 
CHAPTER V 
SERVICE OF NOTICES 


33 Filing and service of agreement under Sec. 53 (2) (Sec. 53 
(2) ]—The agreement under Sub-sec. (2) of Sec 53 shall be filed in the 
Court having jurisdiction to entertain a suit for arrears of rent of the 
holding, and shall be served on the raiyat in the manner prescribed for 
the service of summons on a defendant under the Code of Civil Proce- 
dure, on payment of the fee prescribed by tbe High Court. 

34 Filing and service of notice under Sec 53 (4) [ Sec. 53 (4) ]— 
The notice under Sub-sec. (4) of Sec. 33 shall be filed in the Court having 
jurisdiction to entertain a suit for arrears of rent of the holding, and 
shall be served on the landlord in the manner prescribed for the service 
of a summons cn a defendant under the Code of Civil Procedure, on 
pay ment ot the process fee prescribed by the High Court. 

35. Publication of notice under Sec. 72 (2) [Sec. 72 (2)]—In case 
(a), (b) of Sec 70 referred to in Sub-sec. (2) of Sec. 72, the notice of 
the receipts of the deposit shall be served by forwarding the notice by 
post in a letter registered under Chapter VI of the Indian Post Otfice 
Act, 1898 (VI of 1898), or where the Court may deem it necessary, in the 
manner prescribed for the service of a summons on 2 defendant under the 
Code of Civil Procedure 

36 Publication of general notice under Sec 82 (2) [Sec. 82 (2)1 
—The general notice referred to in Sub-sec, (2) of Sec. 82 may be 
published by the transferee by fizing up a written notice to the tenants 
in the village office or in the presence of not less than two persons in. 
some conspicuous place on tne lands, and by proclaiming to the tenants 
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by beat of drum, in every village to which the transfer extends, that the 
interest of the former landlord has passed to the cransteree. The 
transferee may, if he thinks fit, apply for service ot the notice to the 
Court having jurisdiction to entertain a suit tor arrears of rent of the 
holding and the Court shall thereupon serve the notice as hereinbefore 
prescribed on pay ment of cne process tee prescribed by the High Court. 


37. Service of notice under Sec. 97 (2) and (4) [ Sec. 97 (2) 
and (4) |—1f the raiyat elects to procecd under Sub-sec. (2) ot Sec 97 he 
may personally serve a written notice of his intention to surrender on 
nis landlord ; but if he elects to proceed under Sub-sec. (4) ot the said 
“section. the notice of the raiyat’s intention to surrender shall be served 
on the landlord in the manner prescribed for the service of a summons on 
a defendant under the Code of Civil Procedure, on payment otf the process 
‘fee prescribed by the High Court. 


38, Filing and publication of notice under Sec 98 (2) [Sec 98 
(2)]—A notice of the tenant’s abandonment of his holding under Sub-sec 
{2) of Sec. 98 shall be in Form 4 contained in Schedule }, and shall be 
submitted in duplicate. One copy shall be published by beat of drum upon 
‘the holding alleged to be abandoned and then kept jn the record, and the 
other copy shall be affixed, in the presence of not less than two 
witnesses, to some dwelling house or tree, or other conspicuous Object 
upon the holding. The fee payable by the landlord shall be rupee one. 

39. Service of notice under Sec. 207 [Sec. 207]—Notice to the 
tenant under Sec. 207 shall be filed in the Court having jurisdiction to 
entertain a suit for arrears of rent of the holding, and shall be served in 
the manner prescribed for the service of a summons on a defendent under 
the .Code of Civil Procedure, on payment of the fee prescribed by the 
High Court. 

40. Notification of incumbrances to landlord [Sec 230]—(1) 
“When a tenancy is keld under a single landlord or under two or more 
Jandlords having one common agent or common manager, such as is 
referred to in Sec. 243, a copy of the instrument referred to in Sec. 230 
shall be served on such landlords or on such agent or manager as the case 
may be, 

(2) When a tenancy is held under two or more landlords not 
having one common agent or common manager as aforesaid, a copy of the 
said instrument shall be served— 

(4a) if none of them have one common agent or common manager 
as aforesaid, then on each landlord ; or 
(5) if some of them have one common agent or common manager 
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as aforesaid, then on such agent or manager and also on each 
of the landlords who have no such agent or manager. 

(3) The said copyf o copies shall be served in the manner 
prescribed for the service of a summons on a defendant under the Code of 
Civil Procedure, 1908 (V of 1908) 

(4) The fee to be paid for such service shall be— 

(1) in the cases referred to in Sub-rule (1), one rupee ; and 

(13) in the cases referred to in Sub-rule (2), one rupee for the first 
copy of the instruments and four annas for each additional 
copy. 

41. Requisition from Civil Courts—Every requisition from the 
Civil Court to Collector for certified copies of, or extracts from, the 
record of rights shall, so far as mav be possible, contain the particulars 
specified in Form 5 in Schedule I. The copy or extract shall be certified 
to be corrected by such officer as may be appointed by the Collector 


for the purpose 
CHAPTER VI 


RECORD OF PROPRIETORS’ PRIVATE LANDS 
[ i J 
CHAPTER VII 


THRE PROCEDURE TO BE FOLLOWED BY REVENU = 
OFFICERS IN REGARD TO THE RECORD-OF-RIGHTS 
AND SETTLEMENT 
{ ୪ ୭ % ] 

NOTES—Chapters VI and Vil containing Rules 42 to 106 have been made 
nugatory consequent upon the repeal of Chapters XI and XII of 

the Orissa Tenancy Act by the Orissa Act III of 1959. 


CHAPTER VIII 
DISTRAINT 
107. Service of demand and notice uneer Sec. 156— The distrai- 
ner at the time of making the distraint shall serve a written demand on 
the defaulter with a notice containing the particulars required under Sec. 
156 of the Orissa Tenancy Act in Form 16 in ScheduleI The demand 
snall also be accompanied by an extract from the record of rights concer- 
ning the holding the produce of which is to be distrained, together with 
an account exhibiting the ground on which the demand is made. 
108. Manner of service—The notice of demand shall be served by 
the distrainer in the manner’ prescribed in Sec. 156 (4) of the Act. 
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A copy of the notice shall also be published by fixing it up in a con- 
spicuous part of the holding or other place in which the produce is, stating 
that the property is under distraint and also proclaiming, by beat of 
drum, the contents of the notice. This should bz done in the presence of 
not less than two persons in addition to the distrainer who points out the 
crop or produce. 

109. List of the distrained property to be prepared—The distrai- 
ner shall make a list of the property distrained and a copy -f the list shell 
be delivered to the owner of the property. The tenant’s copy shall be 
signed by the landlord’s copy by the tenant. 

| 110 Presentation of application to the Kanungo—An epplica- 
tion for distraint or for the sale of the distrained property shall be 
presented to the Kanungo within whose jurisdiction such property is 
situated in Form {7 in Schedule 1. 

111. Procedure for Kanungo on-receipt of such application — 
Every such application shall be in duplicate, and on receipt thereof the 
Kanungo shall forthwith transmit a copy to the Collector. The Kanungo 
shall then issue notice and sale proclamation and take steps to have them 
served and published in Sec. 161 of the Act. 

112. Contents of the writtan demand and notlce—The distrainer 
shall mention in the written demand, notice and application to be presen- 
ted to the Kanungo, the name of the person in whose custody the property 
distrained has been placed. Any person who intends to read, gather or 
store the produce or to do any other act for its due preservation shall give 
notice of his intention to do soto the custodian. Any such act will be 
done in the presence of and on the responsibility of the custodian. 

113. Forms of notice and sale prociamation—The form of notice 
and of the sale proclamation shall be in the Form Nos. 18and 19 in 
Schedule 1. 

114. Register of applications to‘be kept by the Kanung)’—A1l 
such applications shall be entered by the Kinungo in a register to be kept 
by him in Form 20 in Schedule I, and he shall note on the npplication the 
corresponding serial numbers borne-on the registers and shall act according 
to the provisions of Sec. 161. 

115. Court-fee stamp on applications to contest the demand— 
The suit to ccntest the demand shall be instituted onan application 
which shal! bear a court-fee stamp of eight annas and shall be triable 
by the Court which ordinarily tries suits for arrears of rent 

116. Plaintiff and defendant to suits contesting the demand — 
Whea the owner of the distrained property institutes a suit to contest the 
emand of the distrainer he shall be considered a plaintiff, the distrainer, 
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a defendant, and the procedure prescribed for trying suits for arrears of 
rent shall be applicable, as tar as practicable, to the trial of such suits 
But jn all such suits the distrainer, who is the defendant, must prove the 
arrear due on the hclding in the same manner as if he had himself brought 
a suit therefor. 

117. Manner of sale held by ths Kanungo— When the Kanungo 
holds a sale, under Sec 168, he shall record a2 description of the property 
effered for saie, the name of all persons who bid for and the amount bid 
by each. If the sale is postponed he shall record an order to this effect and 
shall then and there notify the place where and the time when the sale 
will next be held. 

118 Application of proceeds of sale— When the sale is concluded 
2nd the sale proceeds are realised, the Kunungo shall proceed in accor- 
dance with the directions given in Sec. 171, but care should be taken 
that the distrain does not claim as expenses any amount in excess of 
ttat which was under the circumstances proper All claims to the 
employ ment of, or for the payment to, more persons that were absolutely 
mecessary to reap, gather, or store any crop or other produce or do any 
‘other act for its due preservation, must be rejected. 


119. Receipts for all sums paid by the Kanungo—Thbe Kanungo 
‘shall take separate reccipts for all sums paid by him as costs of the dis- 
+traint and of the issue of the notice and proclamation, and, if the person 
giving the receipt is unable to write, the receipt shall be attested by some 
person able to do so, orthe payee shall be required to give his thumb 
‘impression in token of the payment. All such receipts shall be filled with 
‘the record of the distraint case. 

120. Collector’s register of applications for distraint—The 
“Kanungo shall torward thc records of all distraint cases to the Collector 
.as soon as they are disposed of. The latter shall maintain a register in 
Form 21 inp Schedu!e I of all such cases from the applications and records 
sent by the Kanungo and shall in all cases scrutinize the payment made on 
.account of the distraint. 


121. Applicability of the rules in suits for damages for 
‘wrongful acts of authorised distrainer, etc.—The rules prescribed 
for regulating the procedure of suits contesting the demand shall also 
apply mutatis mutandis to suits instituted by— 


(I) persons claiming the property distrained for rent due by 
another ; 


(2) for damages by persons prevented by any sufficient cause from 
suing in time to save the property from sale ; 


(3) for damages for wrongful acts of the authorjsed distrainer ; 
{4) for damages for distraint by unauthorised persons. 
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CHAPTER IX 


GENERAL SCALE OF FEES 
SERVICE OF NOTICES 


122. Fees for service of notice—For the service of every notice 
under this Act, not being a notice issued bv any Revenue or Civil Court 
fees for serving which are regulated by the Court-fees Act, 1870 (Vil‘of 
1870) and not being provided for by any other rules made under this Act, 
a process fec of 12 annas shall be levied if the notice be directed to one or 
more persons residing in the same village. 

123 Fees where notice directed to several persons In 
different villages—Where such notices are directed to several persons 
residen-s in different villages, fee of 12 nnnas shall be levied for service in 
each village 


124 Additional charges for railway, boat or ferry charges, 
etc —In addition to thenbove ¢ec the actual churge which must be 
incurred, if it is necessary to travel by railway or boat, or cross ferries, 
shall bz levied from and paid by the perso= at whose instance the process 
is issued before issue of the process. If a pecn carries imore than one pro- 
cess involving charges for railway fare, boat Hire, etc, the sum levied 
shall be charged, in equal snares, upon all the precess so carried. The 
rates at which such boat hire is to bz charged shall be the same as those 
fixed for criminal processes under Rule VII of the rules prescribed by the 
High Court under Clause (2) of Sec. 20 of Act VII of 1870, and shall be 
sufficient only to cover, on the whole, the actual cost of hiring boats, or 
of such boat establishment as it may be necessary to maintain for the 
purpose of serving processes of these classes. 

125. Demurrage for detention of peon—If a peon is detained at: 
the place of service for more than 24 hours at the request of the persom 
at whose instance the process was issued or his agent, such person ot agent 
shall then and there pay demurrage at the rate of five annas a day and 
Obrain a receipt from the peon Unless this demurrage is paid the peon 


shall dec! ine to wait. 
‘No demurrage shall be charged if the delay was not due to the 


person requiring the process or to his agent. 
DEPOSIT OF RENT 


126. Fees for deposit of rent—For deposits of ren” under Sec 70 


(2) fees shall be levied according to the following scale : As. 
On any sum not exeeeding Rs. 5 | 1 
On any sum cxceeding Rs 5 but not exceeding Rs 10 2 
On any sum exceeding Rs. 5 but nos exceeding Rs. 10 4 
On any sum exceeding Rs. 25 4 


for each complete sum of Rs. 25 and 4 annas {or the remainder; provided 
that if the remainder does not exceed Rs 10, the ciarge for it shall be 


only 2 annas ; 
Provided, also, that ia no case shall the fee exceed the sum of Rs. 5. 
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FORM 1 
[ * x + ॥ 
FORM 2 


Application Form for Registration of Transfer 
(See Rule 21) 


Cese No. 
Process No. 


The name of the applicant and address 


2. The name of the Mahal, Thana, Touzi No. of the estate and the 
villages in which the tenure or holding transferred is situated 

3, The descripiion and 2rea of the tenancy transferred with its annual 
rental whether wbhole or in part 

4. Consideration money and fee payable to landlord 

5. The name, description end address of the transferor, or, in the 
case of succession, name of the Jate tenant, 

6. The nature of the transfer or, in the case of succession, the nature 
of the successor’s title to succeed. 
The area ot the share transferred and the number or numbers it 
bears in Khasra, Kbatian, or Khewat. 

8. The names and addresses of the landlords (or of their authorised 
manager, agent, etc.) to whom the fee is payable. 
Application is to be verified [ vide Rule 21 ) 

FROM 3 
Application Form for Registration of Transfer 
[ See Rule 21 ] 
Case No. 
‘Process No. 

1 The name of the applicant and address. 

2. The name of the Mhahal Thana, Tauzi No. of the estate and the 
villages in which the tenure or nolding transferred is situated. 

23. The description and area of the tenancy transferred with its 
«nnual rental wbether whole or in pert. 

4. Consideration money and fee paynble to landlord. 

‘5, The name, description ‘and address of the transferor, or, in the 
case of succession, name of the late tenant. 

.6. The nature of the transfer, or in the case of succession, the nature 
of successor’s title to succeed. 

"7 The area of the share transferred and the number or numbers it 
bears in Khasra, Kbatian, ox Khbhewat. 

:8. The names and addresses of the landlords (or of their authorised 


manager, agents, etc.) to whom the fee is payabte. 
Application is to be verified [ vide Rule 21 } 
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